
STATE Otr' NEI{I YORK

STATE TAX COMMISSION

fn the Matter of the Petition
of

Pasquale lammatteo
ATFIDAVIT OF MAITING

for Redeterminat ion of a Def ic iency or a Revision
of a Determination or a Refund of Personal Income
Tax under Article 22 of the Tax Law for the Year
1 9 7 3 .

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat. ion and Finance, over 18 years of age, and that on
the 31st day of JuIy,  1981, he served the within not ice of Decision by
cert i f ied mai l  upon Pasquale Iammatteo, the pet i t ioner in the within
proceeding, bY enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

Pasquale fannatteo
98 Vedder Ave.
Staten Island, NY 10302

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Posta1 Service within the State of New York.

I
I

i
I

That deponent further says that the said
herein and that the address set forth on said
of the pet i t ioner.

addressee is the pet i t ioner
wrapBer is t [e last known address

Sworn to before me this
3 l .s t  day  o f  Ju1y ,  1981.
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County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an enployee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 3Lst day of July,  1981, he served the within not ice of Decision by
cert i f ied nai l  upon Michael Rikon the representat ive of the pet i t ioner in the
within proceeding, by enclosing s true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Michael Rikon
140 Dover Green
Staten Island, NY 10313

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent.
of the pet i t ioner
Iast known address

further says that the said addressee
herein and that the address set forth

of the representative of the petit.i t .

is the representative
on said wrapper is the

Sworn to before me this
31s t  day  o f  Ju ly ,  1981.

Gt ,C,/4, ,/r,,(
/



STATE OF NEW YORK
STATE T.AX COMMISSION

ALBANY, NEW YORK 122?7

July  31,  1981

Pasquale lammatteo
98 Vedder Ave.
Staten Island, NY 10302

Dear tlr, Iammatteo :

Please take not ice of the Decision of the State Tax Comrnission enclosed
herewith.

You have now exhausted your right of review at the administrative leveI.
Pursuant to sect ion(s) 690 of the Tax Law, any proceeding in court  to review an
adverse decision by the State Tax Cormission can only be instituted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be coumenced in the
Supreme Court of the State of New York, Albany County, within 4 nonths from the
date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Deputy Corrnissioner and Counsel
Albany, New York 12227
Phone // (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

cc: Petit ioner's Representative
Michael Rikon
140 Dover Green
Staten Is1and,  NY 10313
Taxing Bureau' s RepresenLalive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition

o f

PASQUATE IAMMATTEO

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under Ariut cLe 22
of the Tax Law for the Year 1973.

off ices of the State Tax Commission,

York ,  on  November  2A,  19B0 a t  10 :15

Esq. The Audit  Divis ion appeared by

E s q .  ,  o f  c o u n s e l ) .

DECISION

A.M. Pet i t ioner  appeared by Michael  Rikon,

Ra lph  J .  Vecch io ,  Esq . ,  (W i l l i am Fox ,

person required to col lect,

taxes due from Palmer P1ast ics,

Pet i t ioner,  Pasquale fammatteo, 98 Vedder Avenue, Staten fsland, New York

10302, f i led a pet i t ion for redeterminat ion of a def ic iency or for refund of

personal income tax under Art ic le 22 of the Tax Law for the year 1973 (Fi le No.

1s908) .

A formal hearing was held before Robert A. Couze, Hearing Off icer,  at  the

Two Wor1d Trade Center,  New York, New

ISSUE

l lhether peLitioner, Pasquale Immatteo lvas a

truthfully account for and pay over withholding

Inc .  fo r  the  year  1973.

FINDINGS OF FACT

1.  0n  Apr i l  29 ,  1976,  the  Aud i t  D iv is ion  issued a  no t ice  o f  de f ic iency

and statement of def ic iency against pet. i t ioner in the amount of $8r048.35 for

the tax year 1973. The statement asserted pet i t ioner vras a person required to

col lect,  t ruthful ly account for and pay over withholding taxes due fron Palmer
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P1astics, Inc. for the year 1973 pursuant to the provisions of subsections (g)

and (n) of section 685 New York Tax law.

2. The aforementioned Statement of Deficiency asserted the l iabi l i ty for

the withholding period in sums as fol lows:

WITII}IOIDING TAX PERIODS AMOI]NT

Apri l  1 to Apri l  15, 1973
May 1 to August 8, 1973

TOTAT DI]E

$  1  , 404 .5  1
6 ,643 .84

$8 ,048 .35

3. The corporate employer vras Palner Plast ics, Inc.,  ("Palmer") the

address of which was 1.072 Avenue D, Brooklyn, New York.

4. Palmer was engaged in the business of manufactur ing plast ic toys.

5. The control l ing interest in Palmer was owned by the Estate of l rv ing

Wildstein. Stephen t l i ldstein was the co-executor and pr incipal benef ic iary of

th is  es ta te .

6. The estate wished to sel l -  this business.

7. Robert Snyder and Philip ll ixon, were the partners of Snyder-Hixon

Associates, which trras a venture capital  partnership.

8. Palmer sas not doing well financially and Stephen Wildstein asked

Snyder and Hixon about raising money for the company. Snyder and Hixon agreed

that they would atternpt to raise some money for the company if they could

obtain an opt ion to purchase Palmerts sLock.

9. Pet i t ioner,  Pasquale Iamnatteo, was a factory manager with a toy

company.

10. Sometime in the spr ing of L972, Ianmatteo lras contacted by Snyder and

Hixon and asked if he was interested in an opportunity to participate in the

purchase of an exist ing plast ic toy company i .e.  Palmer.
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11. fammatteo expressed an interest and short ly thereafter,  he along with

Snyder-Hixon Associates, Stephen Wildstein and one Edward Nassberg formed

Winneco, Inc.,  ("Winneco") a Delaware corporat ion ( ini t iat ty cal led Palmer

Industr ies, fnc.)  to effectuate the purchase of Palmer. Srryder and Hixon were

partners in Snyder-Hixon Associates.

72. Iammatteo, Snyder-Hixon Associates, Wildstein and Nassberg entered

into an agreement dated June 20, 1972, whereby they would purchase stock in

Winneco.

13. l r l innecor s formation capital was  as  fo l lows:

PURCHASE PRICENAME NO. SHARES

hri ldstein
Nassberg
Iammatteo
Snyder-Hixon

Assoc ia tes

333 ,333
166,656
166,666

333 ,333

$  3 ,333 .33
i  7 ,666 .66
$  1  , 666 .64

$25 ,000 .  00

L4- Winneco was a shel l ,  a holding company set up pr incipal ly to operate

and manage Palmer Plast ics, Inc. Under the terms of an agreement,  Winneco was

to act as consultant to Palrner and had an opt ion to purchase Palmerts stock i f

certain condit ions l rere met on or before January 1, L973. In connect ion with

the Stock Purchase Agreement dated June 20, 1972, i t  was agreed that Palmer

would retain Winneco as management consultants for the period from the date of

the agreement to the closing date. In this connect ion, i t  was agreed that

Winneco and its officers would have the power to manage and direct the daily

operat ions of Palmer, including hir ing and f i r ing of employees, purchase and

sa le  o f  mater ia ls  and goods,  e tc . ,  to  be  exerc ised reasonab ly  in  Winneco 's

judgment as to the best interest of  the corporat ions.
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15. None of Palmer's stock was ever purchased by or ever transferred to

Winneco. Rather,  the stock was endorsed in blank and held by Palmer in escrow

pursuant to the contract to purchase.

76. Pet, i t ioner 's area of responsibi l i ty with l { inneco and Palner was

manufacturing, purchasing and production and Snyder and Hixon shared the

responsibi l i ty for the infusion of capital  into Ll inneco, which could be ei ther

loaned or advanced to Palmer. Snyder and Hixon were also responsible for

l ,J inneco's and Palmer's budget ing, account ing and forecast ing.

17. Because of the fai lure of Snyder-Hixon Associates to come up with the

requisite finances for Palmer the cohtract that l^linneco had to purchase Palmer

expired on January 1, 1973, however,  i t  was further extended for one addit ional

nonth.

18. Pet i t ioner did noL own anv stock in Palmer nor l ras he an off icer of

Palmer.

19. Pet i t ioner was given and exercised check wri t ing authori ty on Palmer's

checking account(s).  The authori ty was given by Wildstein and could be revoked

at  w i l l  by  h im.

20. Pet i t ioner test i f ied that he did not have authori ty to decide what

bi l ls were to be paid by Palmer nor did he have authori ty to decide what checks

were to be drawn. Pet i t ioner test i f ied that he only signed Palmer checks that

had the pr ior approval of  Wildstein.

2L. Palmer's checkbook was kept in a safe and only Francis Cohen, i ts

bookkeeper and l{ i ldstein had access to i t .  Pet i t ioner test i f ied had he asked

for the checkbook, both the bookkeeper and/or l , / i ldstein would have refused him.

22. Attorneys for the Wildstein Estate objected to the intermingl ing of

Winneco and Pa1mer and accordingly,  i t  was agreed that al}  r ights to use the
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name Winneco and al l  contracts and al l  benef ic ial  interests of Winneco would be

conveyed to Palmer.

23. The off icers of Palmer were Stephen ht i ldstein, President-Treasurer and

Director.  Other off icers included one Henry Zi ,r in,  who was Purchasing Agent,

and l{ i ldsteinr s wife .

24. The officers of Llinneco and Pa1mer were not one and the same. Onlv

Wildstein rvas an off icer of both.

25. Pet i t ioner test i f ied that he never attended Palmer's directors

meetings. However,  he did attend Winneco's board meetings, wherein Pa1mer's

affairs were discussed for the purpose of ascertaining whether iLs f inancial

condit ion could be turned around.

26. 0n May 2, 1973, there l tas a meeting of the Board of Directors of

hl inneco. At that meeting the quest ion was raised of Palmer's unpaid

withholding taxes al though i ts bookkeeper,  Francis Cohen, had been instructed

to make al l  withholding paynents. I t  was further suggested at this meeting

that the stockholders of Winneco forego salar ies from Palmer unt i l  the lat terrs

withholding taxes were brought up to date. Pet iLioner said he could not do

without any salary as that was his only source of income. Subsequent ly,

pe t . i t ioner  agreed to  de fer  a l l  o f  h is  ind iv idua l  sa la ry  in  excess  o f  $30r000.00

p e r  y e a r .

27. At a subsequent date i t  was again found that Pahner 's withholding

taxes st. i l l  had not been paid.

28. Pet i t ioner test i f ied that he did not have the authori ty to discharge

Palmer's bookkeeper.  This is contrary t .o the powers granted ln the Stock

Purchase Agreement ,  here in ,  da ted  June 20 ,  1972.  (See:  F ind ing  o f  Fac t  No.  14

and Pet i t ioner 's  Exh ib i t  "3 " . )



- 6 -

29. The opt ion which Winneco held to acquire an interest in Palmer was

never  exerc ised.

30. Petitioner Iammatteo devoted full time to the operation and management

o f  Pa lmer .

31. The pet i t ioner herein placed the exclusive responsibi l i ty for the

fai lure to col lect and pay over Palmer's withholding taxes on Wildstein and

Francis Cohen, i ts bookkeeper.

32. Pet i t ioner was not able to locate Francis Cohen for the purpose of

giving test imony at the hearing, herein.

CONCTUSIONS OF [AI./

A. That subsect ion (g) of sect ion 685 of the Tax law provides in part :

"Any person required to col lect,  t ruthful ly account for,
and pay over the tax imposed by this art ic le who wi l l fu l ly
fai ls to col lect such tax or truthful ly account for and
pay over such tax or willfu1ly attemBts in any manner to
evade or defeat the tax or the payment thereof,  shal l ,
in addit ion to other penalt ies provided by law, be
liable to a penalty equal to the total amount of the tax
evaded, or not col lected, or not accounted for and paid
o v g r .  t t

B. That subseet ion (n) of sect ion 685 of the Tax Law provides, in part ,

tha t :

' r . . . the  te rm person inc ludes  an  ind iv idua l ,  corpora t ion
or partnership or an off icer or ernployee of any corpora-
t ion ( including a dissolved corporat ion),  or a member or
employee of any partnership, who as such off icer,
employee or member is under a duty to perform the act in
respect of which the violat ion occurs. "

C. That at al l  t imes, herein, the pet i t ioner was act ively

man&gerial  and f inancial  af fairs of Palmer.

D. That at al l  t imes, herein, the pet i t ioner vras a person

col lect,  t ruthful ly account for,  and pay over the tax in issue.

engaged in the

required to
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E. That in view of

Not ice of Def ic iency is

DATBD: Albany, New York

JUL 3 T 1981

the foregoing,

sus ta ined.

the petition herein is denied and the

ISSIONER


