
STATB OT NEI,I YORK

STATE TAX COMI'IISSION

In the Matter of the Pet i t ion
o f

Robert  E. Hunt ley, Jr.
and Sherry J. Huntley

AFTIDAVIT OF MAILING

for Redeterminat ion of a Def ic iency or a Revision
of a Determination or a Refund of Personal Income
Tax under Article 22 of the Tax Law for the Year
1 9 7 5 .

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he 1s an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 19th day of June, 1981, he served the wiLhin not ice of Decision by
cert i f ied mai l  upon Robert  E. Hunt ley, Jr.  and Sherry J.  Hunt ley the
pet i t ioner in the within proceeding, by enclosing a true copy thereof in a
securely sealed postpaid wrapper addressed as fol lows:

Robert  E. Hunt leyo Jr.
and Sherry J. Iluntley
3379 AI ls ton
Jackson, Mf 49207

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says
herein and that the address set
of the pet i t ioner.

that the said addressee is the Pet i t ioner
forth on said wrapper is, the last known address

Sworn to before me this
19 th  day  o f  June,  1981.



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

June 19 ,  1981

Robert E. Hunt ley, Jr.
and Sherry J. Huntley
3379 AI ls ton
Jackson, MI 492A7

Dear  Mr .  &  Mrs .  Hunt ley :

Please take not ice of the Decision of the State Tax Comnission enclosed
herewith.

You have now exhausted your right of revi-ew at the administrative level.
Pursuant to sect ion(s) 690 of the Tax Law, any proceeding in court  to review an
adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Ru1es, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months fron the
date  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
with this decision mav be addressed to:

NYS Dept. Taxation and Finance
Deputy Commissioner and Counsel
Albany, New York 72227
Phone /l (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive

Taxing Bureau's Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

R0BERT B. HUNTLEY, fr. and SIIERRY J. HIINTIEY

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under Art ic le
22 of the Tax Law for the Year 1975.

DECISION

Peti t ioners, Robert  E. Hunt ley, Jr.  and Sherry J.  Hunt ley, 3379 Al lston,

Jackson, Michigan 4g2OI, f i led a pet i t ion for redeterminat ion of a def ic iency

or for refund of personal income tax under Art ic le 22 of the Tax Law for the

y e a r  1 9 7 5  ( F i l e  N o .  2 0 1 1 6 ) .

0n November 24, 1980, pet i t ioners advised the State Tax Commission, in

wri t ing, that they desired to waive a smal l  c lairns hearing and to submit the

case Lo the State Tax Commission. based on the ent ire record contained in the

f i I e .

ISSUES

ir lhether pet i t ioners were domici led in,  and residents of the State of New

York during the ent ire year 1975.

FINDINGS OF FACT

1. Pet i t ioners, Robert  E. Hunt ley, Jr.  and Sherry J.  Hunt ley, t imely

filed a joint New York State Income Tax Besident Return for the period January

through October 13, 1975. Said return, wherein they computed a refund due of

$180.00, was f i led in conjunct ion with a Schedule for Change of Resident

Status form.
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2. 0n July 15, 1976, the Audit Divisioa issued a Statenent of Audit

Changes to petitioners wherein their tax liability was recomputed on the basis

that they were domiciled in, and residents of the State of New York during the

entire year 1975. Accordingly, a Notice of Deficiency lvas issued against

petit ioners on t lay 23,1977 assert ing addit ional personal income tax of $282.77,

p lus in terest  o f  $26.54,  for  a  to ta l  due of  9309.31.

3. Petitioners lrere resident individuals of New York State during the

period January 1 through 0ct,ober 13, 1975. At that time, petitioner Robert E.

Huntley, Jr's employer transferred him to Ontario, Canada. He and his fanily

moved to Canada with the intention to remain in Canada until such time that

his employer would transfer hin back to the United States.

t+. After approximately a two year stay in Canada, petitioner Robert E.

Hunt1ey, Jr. was reassigned by his employer to Jackson, Michigan. Wtrile in

Canada, petitioners retained their United States citizenship.

5. Petitioner Robert E. Huntley, Jr. contended that his donicile was

changed to Canada upon leaving New York since he owaed no property in New York

State.

6. The record in the iastant case is void of information with respect

to the nature of the abodes maintained by petitioners in New York State and

Canada, or the number of days spent in New York State during the year at issue

herein.

CONCTUSIONS OF f,AW

A. That donici le, in general, is the place

to be his permanent home - the place to which he

may be absent .  (eO I fYCRR 102.2(d)(1))

which an individual intends

intends to return whenever he
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B. That a domici le once establ ished cont inues unt i l  the person in

guestion moves to a new location r+ith the bona fide intention of making his

fixed and permanent home there. No change of dornicile results from a removal

to a new location if the intention is to remain there only for a limited tine.

The burden is upon any person asserting a change of domicile to show that the

necessary intent ion existed. In delermining an individuals intent ion in this

regard, his declarat ions wi l l  be given due weight,  but they wi l l  not be con-

clusive i f  they are contradicted by his conduct.  (20 NYCRR L02.2(d)(2))

C. That a United States ci t izen wi l l  not ordinari ly be deemed to have

changed his domicile by going to a foreign country unless it is clearly shown

that he intends to remain there permanently.  (20 NYCRR 102.2(d)(3))

D. That since pet i t ioners, by their  own admission, did not intend to

remain in Canada permanently, but rather only unLil such time as petitioner

Robert  E. Hunt ley, Jr.  was "transferred back t .o the united states",  a new

domici le was not establ ished in Canada. Accordingly,  pet i t ioners remained

domici led in New York State during the ent ire year 1975.

E. That any person domici led in New York is a resident for income tax

purPoses for a specif ic taxable year,  unless for that year he sat isf ies a1I

three of the following requirements: (1) he maintains no permanent place of

abode in this State during such year,  (2) he maintains a permanent place of

abode elsewhere during such ent ire year,  and (3) he spends in the aggregate

not more than 30 days of the taxable year in this State. (2A NYCRR 102.2(b))

Since pet i t ioners have fai led to sustain their  burden of proof required

pursuant to sect ion 689(e) of the Tax Law to show that they have sat isf ied al l

three of the aforementioned requirenents they are deemed to have been residents

of the State of New York during the entire year 1975.
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F. That the petitlon of Robert E. Huntley, Jt. and Sherry J. Iluntley is

denied and the Notice of Deficiency dated llay 23, 7977 is sustained together

with euch additional interest as may be lawfully owing.

DATED: Albany, New York STATE TN( COMMISSION

.luN 1 9 1981


