
STI \TE  OF NEW YORK
STATE TAX COMMISS]ON

ALBANY,  NEW YORK 12227

October 30, 19B1

Theodore Hubbard
and Edward Hocker
475 N. Iy'indsor Ave.
Brightwater, NY 1L776

Gentlemen:

Please take not ice of the Decision of the State Tax Conmission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 590 of the Tax Law, any proceeding in court  to review an
adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ige Laws and Rules, and must be conmenced in the
Supreme Court of the State of New York, Albany County, within 4 months fron the
date of this not ice.

Inquiries eoncerning the computation of tax due or refund allowed in accordance
with this decision rnay be addressed to:

NYS Dept. Taxation and Finance
Deputy Commissioner and Counsel
Albany, New York L2227
Phone /f (518) 457-6240

Very truly yours,

STATE TAX COMI{ISSION

cc: Pet i t ionet 's Representat ive
Murray Appleman
225 Broadway
New York, NY 10007
Taxing Bureau' s Representat ive
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STATE OF NEW YORK

STATE TAX COMMISSION

In the Matler of  the Pet i t , ion

v l

THEODORE I{UBBARD and EDWARD Ii0CtGR

for Redeterminat. ion of a Def ic iency or for
Refund of Personal fncome Tax under Art ic le 22
of  the  Tax  Law fo r  the  Year  1972.

DECISION

Pet i t ioners ,  Theodore  Hubbard ,  104 Nor th  Center  Avenue,  Bayshore ,  New York

and Edward  l {ocker ,  475 Nor th  L t indsor  Avenue,  Br igh twat .e r ,  New York ,  each f i led

a  pe t i t ion  fo r  redeterminat ion  o f  a  de f ic iency  or  fo r  re fund o f  persona l  income

tax  under  Ar t i c le  22  o f .  the  Tax  Law fo r  the  year  1972 (F i . te  Nos.  i9625 &

19626) .

A  fo rmal -  hear ing  was he ld  be fore  N ige l  Wr igh t ,  Hear ing  Of f i cer ,  a t  the

of f i ces  o f  the  StaLe Tax  Commiss i .on ,  Two l {o r l t l  T rade Center ,  New york ,  New york

on February  23 ,  1981 a t  2 :45  P.M.  The pe t i t ioners  appeared by  Mur ray  Appp leman,

E s q .  T h e  A u d i t  D i v i s i o n  a p p e a r e d  b y  R a l p h  J .  v e c c h i o ,  E s q . ,  ( p a t r i c i a  l .

Brumbaugf , ,  Esq. .  ,  o f  counse l ) .

ISSIIE

Whether  the  pe t . i t . ioners  a re  l iab le  under  sec t ion  585(g)  o f  Lhe Tax  Law,

fo r  a  pena l ty  equa l  to  the  unpa id  w i thho ld ing  taxes  o f  Rocke & Johnson,  Inc .

FINDINGS OF I'ACT

1.  Not ices  o f  de f ic iency  and s ta tements  o f  de f ic iency  were  issued on

February  28 ,  L977 Lo  Theodore  Hubbard  and Edward  l locker  fo r  the  year  1972.

E a c h  w a s  i n  t h e  a m o u n t  o f  $ 1 7 , 1 3 1 . 0 0  r e p r e s e n E i n g  p e n a l t i e s  e q u a l  t o  t h e  r r a p a i , i

l r i t .hho ld ing  taxes  due f rom Rocke & Johnson,  Inc .  o f  330 | Io to r  Parkway,  Hauppauge,

N e w  Y o r k  f o r  t h e  n e r i  n r l  T r r l  r r  1  r . 9 7 2  t h r o u g h  D e c e m b e r  3 1 ,  1 9 7 2 .
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2 .  Rocke & Johnson,  fnc .  was  fo rmed t .o  engage in  heavy  cons t ruc t ion .  Mr .

Hubbard  and Mr .  Hocker  were  boEh l i s ted  as  o f f i cers  o f  the  corpora t ion  aar l  bo th

had power  to  i ssue checks  on  the  corpora te  bank  account . .

3 .  Ne i ther  Mr .  Hubbard  nor  Mr .  Hocker  r i /e re  p resent  to  t .es t i f y  aL  the

hear ing .  The i r  representa t i . ve  reques ted  an  ad jourDnent  Lo  enab le  them to

appear .  He admi t ted ,  however ,  thaL they  had adequaLe no t . i ce  o f  the  hear ing .

4 .  Pet i t ioners  have submi t ted  what  purpor ts  to  be  a  le t te r  f rom the

former  p res ident  o f  Rocke & Johnson,  fnc . ,  Mr .  Ferd inand A.  Rocke,  s ta t ing  tha t .

Mr .  Hubbard  and Mr .  Hocker  "were  no t  ac t i ve  par r : . i c ipants  in  the  da i l y  dec is i "ons

or  da i l l r  ac t i v i t ies  o f  the  corpora t ion .  They  were  inves tors  raLher  than

nanagement  o r  dec is ion  makers .  "

CONCI.USIONS OF LAW

A.  That  pe t iL ioners  nus t  be  he ld  l iab le  fo r  the  pena l ty  under  secL ion

645(g) of t 'he Tax Law for Lh.e unpaid withholding taxes rn quest ion. The burden

of proving t 'heir  f reedom from I iabi l i ty is on them and they have faj . led to

produce any  ev idence per t inent  to  the  ques t ion .  S ince  they  had adequate  no t ice
I

o f  the  hear ing ,  a t rY  fu r ther  ad journment .  must  be  den ied .  The de terminat ions

under  rev iew are  cor rec t  and are  susLe ined and the  pe t i t . ions  to  redetermine Ehe

same are  den ied

DATED: Albany,

CCT 3019E1
New York COMMISSION

CO}IDIISSIO
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