
STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

Emil  & Fr ieda Horowitz

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Personal Income & UBT

under Art ic le 22 & 23 of the Tax Law

for the Years 1972 & 7973.

AFFIDAVIT OF MAILING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

9th day of January, 1981, he served the wiLhin not ice of Decision by cert i f ied

mai l  upon Emil  & Fr ieda Horowitz,  the pet i t ioner in the within proceedinS, by

enclosing a true copy thereof in a securely sealed postpaid wrapper addressed as

fo l lows:

Emil  & Fr ieda Horowitz
4 2 7 0  N . W .  4 0 t h  S t .
Garnet  B1dg. ,  Apt .  411
Lauderda le  Lakes ,  FL  33319

and by deposit ing same enclosed in a postpaid properly addressed wrapper

(post of f ice or off ic ial  depository) under the exclusive care and custody

United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the pet i t ioner

and that the address set forth on said wrapper is the last known address

pet i t ioner .

Sworn to before me this

9 th  day  o f  January ,  1981.
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Emil  & Fr ieda Horowitz
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Personal Income & UBT
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AT'FIDAVIT OF MAILING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes

of the Department of Taxation and Finance, over

9th day of January, 1981, he served the within

mai l  upon Daniel  A. Taub the representat ive of

proceeding, by enclosing a true copy thereof

wrapper  addressed as  fo l lows:

Mr .  Dan ie l  A .  Taub
3000 Marcus  Ave.
Lake Success ,  NY

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the representative of

the pet i t ioner herein and that the address set forth on said wrapper is the last

known address of  the representat ive of  the pet i t ioner .

Sworn to before me this

9 th  day  o f  January ,  1981.
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STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

January  9 ,  1981

Emil  & Fr ieda Horowitz
4270 N.\4. 40rh Sr.
Garnet  B ldg . ,  Ap t .  417
lauderdale lakes, FL 33319

Dear  Mr .  &  Mrs .  Horowi tz :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 69A & 722 of the Tax law, any proceeding in court  to
review an adverse decision by the State Tax Commission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced
in the Supreme Court of the State of New York, Albany County, within 4 nonths
from the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to:

NYS Dept .  Taxat ion  and F inance
Deputy  Commiss ioner  and Counse l
A l b a n y ,  N e w  Y o r k  1 2 2 2 7
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner 's  Representa t ive
Daniel  A. Taub
3000 Marcus Ave.
lake  Success ,  NY
Taxing Bureau's Representat ive



STATE OF NEI/O YORK

SBTE TAX CS{MISSION

In the Matter of the Petition

of

EMIL HORC[^iitTZ and !'RIDA HOROIdITZ

for Redeterrnination of a Deficiencry or for
Refund of Personal Incqne ard Unincorlnrated
Business Tax under Articles 22 ard. 23 of tLre
Tax taw for the years 1972 ard 1973.

DECTSION

Petitioners, Emil Horqrdtz ard Ftieda Horowitz, 42'70 N.W. 4oth Street,

Garnet Building Apt. 411, Lauderdale lakes, Florida 33319, filed a petition for

redetermination of a deficienqg or for refurd of personal inccrne ard unincortrn-

rated business taxes under Articles 22 arfr.23 of the Ta< Law for the vears 1972

ard 1973 (Fi le tb. 14932).

A formal hearing was hel-d before }4ichael Alexarxler, Hearing Officer, at ttre

offices of the State Tax @nrnissi-on, T\alc !{orId Ttade Center, Nevr York, lrtreur York,

on april I8' L977 at 1:30 P.M. Petitioners appeared. by Daniel A. Taub, CPA. Ttre

Audit Division appeared by Peter frotty, Esq. (Richard Kauftnan, Esq., of counsel) .

ISSUE

l{hether the }dctice of Deficiency sent petitioners for personal inccrne tax

for L972 ard 1973 ard thre Nctice of Deficienry sent Elnil HorcxrriEz for unincrcr-

trrcrated busjness ta< for those same years, botLr of wlrich were based primarily on

petiti-oners' faih:re to substantiate figrures utilized in ttrej-r returns, should be

sustained.

FINDINGS OF FACT

1. Petitioners, Bnil Horcnrvitz ard F"ieda Horcrwitz, filed Nq^r York State

resident returns for 1972 ard 1973. Attached thereto were tlre Nqv york State
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unincorSrcrated business tax oonputations (form 11\-202) for tLrose years. Peti-

tioners paid personal inocne tax of $5,434.00 arrl $L2,L75.00 for L972 ar:d, 1973,

respectively. Petitioner Enil Horovitz paid unincorporated business ta>< of

$2,452.00 ad $4,879.00 for tlpse sarre years.

2. Or April L2, 1976, a }dctice of Deficiency was issued to petitioners for

pesonal inccrne ta<, staling a deficienqr of $32,375.79, plus interest of $7,264.48,

for a total of $39r640.27 fox L972, ard a deficienqg of $31r974.L0, plus penalty

of $333.06 ard interest of $4,776.29, for a total of $37,083.45 for 1973. The

basis for tlre notice was the disallovyance of unsubstantiated purchases of $2001000.00,

unsubstantiated "sales pronotion" of $31210.00, r:nsubstantiated loss of $5,264.00,

New York City unincortrrcrated h:siness of $11857.00, rrnsubstantiated itemized

deductions of $2,244.00 ard ttre aLlqsance of a stardard deductj-on of $2,000.00,

for a net adjustment of $210,575.00 for L972. Ttrere were adjustments of $200,000.00,

$2,689.00,  $6,603.00,  $3r696.00,  $2,L70.00 ard $2,000.00 in  t l re  sanre categor ies,

for a net adjustment of $2131158.00 for 1973. A Notice of Deficienqg dated

april L2, 1976 was issued to petitioner Enil Horouritz for r:nincorlnrated business

tax stating a deficienqF of $1I,176.L2, plus interest of $2,507.70, fox a total

of $13,683.82 for 1972, ard a deficienq/ of $11,L47.67t plus interest of $I,665.24,

for a total of $I2,8I2.9L. The net adjustnents for unj-ncorporated h:siness ta<

for the two years in question totaled $203,210.00 ard $202t689.00, respectively,

usj-ng the figures for unsubstantiated purchases ard "sales prcrnotions". lttre

penalty of $333.06 in 1973 was for underpalzlrent of estimated tac.

3. Petitioners' records were not available to ttre Audit Division at ttre

time of the corputation of tlre deficienqg, nor would petitioners oonsent to

exterding the tjme for assessnent.
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4. Petitioner concedes the correctness of ttre adjustments for New York

City nninconporated br-rsiness Lax (L972 - $1,857.00, 1973 - $3,696.00), unsub-

stantiated itsruized deductions (1972 - $2,244.00, L973 - $2,L70.00), allcrarance of

stardard deduction for each year ard the correctness of ttre penalty of $333.06

for urderpayment of estjmat€d tix.

5. By checks and j-nvoices, petitioner substantiated tlre purchases in L972

ard in 1973.

6. Petitioner presented checks in support of "sales prcrnctions", whictr

term was stated to include travel ard entertainnent as well as gifts to sales

people. Ttre checks totaled $4,636.73 ard $3,957.00 fon L972 ar:d. L973, respectively.

lbst of the checks were drawn to neigLrborhood restaurants ard to ttre Dinerrs

Cl-ub. A nunben of the checks were dravrn to travel agencies, fuel crcnpan-ies ard

liquor stores. Petitioner did not sr:kxnit a diarlz, an explanation as to business

pu4)ose of expense or a list of irdividuals entertained.

7. Petitioner clained a loss based on an interest in a partnership (Poets

Acres Farm) Ln 1-972 of $5,264.00. Nc partrrership retr:rn was sutrnitted to shcn,r

hcnar the loss was corputed. Petitioner also clajmed a partnership loss of $41383.00

ard an involuntarlz convension loss of $21220.00 in 1973, which losses were reported

on schedules E & R of Federal form 1040 ard. form 4797. Petitioner subnr-itted a

partnership return shcnving how the loss was ccrnputed. Ttre invo}rntary aonvension

loss was a capital loss orcasioned by ttre loss of a nrare ard foal in a fire in

Angust of L972, plus the deattr of anottrer horse due to sh/anp fever in JuIy of

1973. Ttre partnersdp, which was forned on Septenrber I, L972, showed tlrat ttre

nul:re was acE:ired for $31600.00 on Septonber L, L972 ard tlre otLrer horse for

$840.00, on Septenrber L, L972, for a total of $4r440.00. Irtinixral insr.rance was

irdicated, but no specific evidence as to tlre anrount was adduced. Petitioner

proffered irnroices of $906.10 jrr e)<penses oonnected with racing activities for
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L972. Hor,vever, said invoices appeared to relate to Poet Acres Farm, source of

the intzoices were billed in petitioner Enil Horcnritzrs nErrne rpt ttre trnrtnership

nane ard one was dated 1971 wlrich is a year not at issue. ldc cancelled ctrecks

were suhrnitted to verify palznrent of the i-nvoices.

CO}ffi,USIONS OF LAW

A. Itrat petitioner has substantiated all of tkre prrrchases disallcn^d.

B. That the adjustrrent for unsubstarrtiated "sales prcrnotion" expenses is

sustained. Petitioner failed to curply w:ith ttre record requirerents of section

274 of ttre Internal Reverrue Code to shoy that thre ocpenses hlere directly related

to his business.

C. Ttlat tLte losses disallcrared as unsubstantiated are sustained for 1972

ard 1973. Petitioner has not net his b:rden of proof as jrrposed by section

689 (e) of the Tax Iaw.

D. That the petition of Enil Horov'ritz ard lYieda Hororruitz is giranted to

the extent irdicated in Conclusions of Iaw "A", above; tlrat th€ Alldit Division is

hereby directed to accordingly nrcdify the notices of deficienqg issued April 12,

I976i ard thrat, except as so granted., ttre petition is in all otlrer respects

denied.

DATD: Albany, New York

JAN 0 I 1981


