
STATE OF NEW YORK
STATE TAX COMMISSION

In the Uatter Lhe Petit ion

Hoke Communicat ions,  Inc.

for  Redeterminat ion of  a Def ic iency or  a Revis ion

of a Determination or a Refund of

Sales & Use Tax

under Article 28 & 29 of the Tax Law

fo r  t he  Pe r i od  6 /7 /69 -5 /3 I / 75 .

and by deposi t ing same enclosed in a postpaid

(post  of f ice or  of f ic ia l  deposi tory)  under the

Uni ted States Posta l  Serv ice wi th in the State

That deponent further says that the said

and that  the address set  for th on said wrapper

pet i t ioner .  
. . \

Sworn to before me this

13 th  day  o f  March ,  1981 .

o f

o f

AFFIDAVIT OF MAILING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxation and Finance, over 18 years of age, and that on the

13th day of March, 1981, he served the within not ice of Decision by mai l  upon

Hoke Communicat ions, Inc.,  the pet i t ioner in the within proceeding, by enclosing

a true copy thereof in a securely sealed postpaid wrapper addressed as fol lows:

Hoke Communicat ions, Inc.
224 Seventh St.
Garden City,  NY 11530

properly addressed wrapper

exclusive care and custody

of New York.

addressee is the pet i- t ioner

is the last known address
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STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Petit ion

o f

Hoke Communicat ions,  Inc.

for  Redeterminat ion of  a Def ic iency or  a Revis ion

of  a Determinat ion or  a Refund of

Sa les  &  Use  Tax

under Article 28 & 29 of the Tax Law

fo r  t he  Pe r i od  6 /7169 -5 /3L /75 .

AFFIDAVIT OF UAIIING

$tate of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxation and Finance, over 18 years of age, and that on the

13th day of  March,  1981,  he served the wi th in not ice of  Decis ion by mai l  upon S.

Zachaxy Scheer the representative of the petit ioner in the within proceeding, bV

enclos ing a t rue copy thereof  in  a securely  sealed postpaid wrapper addressed as

fo l l ows :

Mr.  S.  Zachary Scheer
Touche,  Ross & Co.
1633 Broadway
New York, NY 10019

and by deposi t ing same enclosed in a postpaid proper ly  addressed wrapper in  a

(post  of f ice or  of f ic ia l  deposi tory)  under the exclus ive care and custody of  the

Uni ted States Posta l  Serv ice wi th in the State of  New York.

That deponent further says that the said addressee is the representative of

the pet i t ioner  here in and that  the address set  for th on said wrapper is  the last

known address of the representative of the petiti-oner. ,,

Sworn to before me this

13 th  day  o f  March ,  1981.



a !

STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

M a r c h  1 3 ,  1 9 8 1

Hoke Communicat ions, Inc.
224 Seventh St.
Garden City,  NY 11530

Gentlemen:

Please take not ice of the Decision of the State Tax Comnission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 1138 & 7243 of the Tax Law, any proceeding in court  to
review an adverse decision by the State Tax Commission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced
in the Supreme Court of the State of New York, Albany County, within 4 months
from the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to:

NYS Dept .  Taxat ion  and F inance
Deputy  Commiss ioner  and Counse l
A lbany ,  New York  12227
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner 's  Representat ive
S.  Zachary Scheer
Touche ,  Ross  &  Co .
1633 Broadway
New York,  NY 10019
Taxing Bureau'  s  Representat ive
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STATE OF NEI,I YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

HOKE CoMMUNICATI0NS, rNC.

for Revision of a Determinat ion or for Refund
of Sales and Use Taxes under Art ic les 28 and 29
of the Tax law for the Period June 1, 1969
through May 31 ,  1975.

DECISION

Peti t ioner,  Hoke Communicat ions, Inc.,  224 Seventh Street,  Garden City,

New York 11530, f i led a pet i t ion for revision of a determinat ion or for refund

of sales and use taxes under Art ic les 2B and 29 of the Tax Law for the period

June 1 ,  1969 th rough May 3L ,7975 (F i le  No.  2L722) .

A smal l  c laims hearing was held before Arthur Johnson, Hearing Off icer,

at the off ices of the State Tax Commission, Two World Trade Center,  New York,

New York ,  on  Ju ly  15 ,  1980 a t  2 :45  P.M.  Pet i t ioner  appeared by  Zachary  Scheer ,

CPA. The Audit  Divis ion appeared by Ralph J. Vecchio, Esq. (Abraham Schwart.z,

E s q .  ,  o f  c o u n s e l ) .

ISSI]ES

I.  Whether pet i t ioner 's sale of cassette tape recordings const i tuted the

s a l e  o f  " p e r i o d i c a l s " .

I I .  t r{hether pet i t ioner 's sales of cassette tape recordings const i tuted an

information service exempt from the imposit ion of sales and use tax.

FINDINGS OF FACT

1. Pet i t ioner,  Hoke Communicat ions, Inc.,  is pr imari ly engaged in publ ish-

ing "Direct Market ing",  a monthly magazine devoted to business communicat ions,

"Fund Raising Management",  a publ icat ion for non-prof iL organizat ions, and two

companion newsletters.  Pet i t ioner also sel ls cassette tape recordings of
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interviews, speeches and conferences in the f ie ld of market ing. Pet i t ioner

publ ishes annual ly " Ideas In Sound" which is a catalog of avai lable cassettes.

2. 0n JanuarY L6, 1978, the Audit  Divis ion issued a Not ice of Determinat ion

and Demand for Paynent of Sa1es and Use Taxes Due against pet i t ioner for the

p e r i o d  J u n e  1 , 1 . 9 6 9  t h r o u g h  M a y  3 1 ,  1 9 7 5  f o r  t a x e s  d u e  o f  g 1 , 0 1 0 . 7 3 ,  p l u s

pena l ty  and in te res t  o f  $780.47 ,  fo r  a  to ta l  o f  $1 ,79 I .2O.  Sa id  Not ice  was

issued as the result  of  a desk audit  and represents taxes determined due on

pet i t ioner 's  rece ip ts  f rom the  sa le  o f  casset tes .  ( f t  shou ld  be  no ted  tha t

the amount of tax due was erroneous because certain credits were not ref lecLed

on the  Not ice .  The cor rec t  amount  a t  i ssue is  $961.73 .  Add i t iona l l y ,  pe t i t ioner

issued a check, in the amount of 11010.73 dated January 19, 1979, in palnnent

o f  tax  due ind ica ted  on  the  Not ice . )

3. Pet i t ioner employs reporters worldwide to record interviews, speeches

and conferences in the f ie ld of market ing. The contents of the recordings or

excerpts thereof are reproduced on tape cassettes or someti-mes publ ished in

pet i t ioner 's monthly magazine "Direct Mariret ing'r .  The avai labi l i ty of  cassette

recordings are publ ished in I 'Direct Market ing",  the weekly newsletter and the

WaII StreeL Journal.  Cassettes are sol<l  on demand to subscribers of i ts

publ icat ions or to the general  publ ic.  Pet i t ioner maintains a master copy of

each cassette and reproduces such when i t  receives an order.  The charge for a

tyP ica l  casset te  i s  $10.00 .  The casset te  i s  e i ther  de l i vered  to  the  cus tomer

or i ts contenLs are transmit ted by telephone.

4. Pet i t ioner contended that the cassettes descr ibed herein, const i tute

periodicals and thus are exempt from tax. As an al ternat ive, pet i t ioner

argued that i t  is providing an information service specif ical ly excluded from

tax  under  sec t ion  1105(c) (1 )  o f  the  Tax  law.  Pet i t ioner  c la imed tha t  the  sa le

of cassettes was not a free standing business, but rather an integral  part  of
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i ts publishing enterprise and that such cassettes are actually periodicals in

a different form.

5 .  Pe t i t i one r  ac ted  i n  good  fa i t h  a t  a l l  t imes .

CONCLUSIONS OF LAW

A.  That  sec t ion  1115(a) (6 )  o f  the  Tax  law prov ides  tha t  newspapers  and

periodicals are exempt from the retai l  sales tax imposed under sect ion f f05(a)

of the Tax law and Lhe compensat ing use tax imposed under sect ion 1110 of the

Tax Law. However,  for the period at issue, there was no statutory def ini t ion

of the term "periodical ' r  or any interpret ive rules or regulat. ions construing

this term. That undef ined terms in the Tax Law are to be interpreted by

common unders tand ing .  Bus iness  Sta t is t i cs  Organ iza t ion ,  Inc .  v .  Joseph,  2gg

N . Y .  4 4 3 .

B. That the term "periodical"  is commonly understood as publ ished in

pr inted or wri t ten form with a f ixed interval  between the issues or numbers.

That the cassette tape recordings described in Finding of Fact ' t3" lack such

character ist ics and, therefore, do not const i tute a periodical  within the

meaning and intent of  sect ion 1115(a)(6) of the Tax Law. Accordingly,  the

sale of cassette tape recordings const i tute the sale of tangible personal

property subject to the tax imposed under sect ion f105(a) of the Tax Law.

C. ThaL in the al ternat ive, pet i t ioner is providing an information

serv ice  sub jec t  to  the  tax  imposed under  sec t ion  1105(c) (1 )  o f  the  Tax  Law

since such service is not within the exclusions afforded under said sect ion of

the Tax law.

D. That the pet i t ion of Hoke Communicat ions, Inc. is denied. However,

the Not ice of Determinat ion and Demand for Payment of Sales and Use Taxes Due

issued January 16, 1978 shal l  be modif ied to ref lect the corrected amount of

tax due as noted in Finding of Fact "2",  together with interest computed at
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the minimum statutory rate and that petitioner

$1 ,010 .73 .

DATED: Albany, New York

MAR 1 3 19BI

be credi ted for  i ts  payment  of

STATE TAX COMMISSION

COMMISSIONER


