
STATE OT' NETC YORK

sTArE T$( Cotft{rssl0N

In the llatter of the Petition
o f

Edward V. Hofler
and Brenda Hofler

AFFIDAVIT OF }IAIIING

for Redeterdination of a Deflciency or a Revision
of a Determination or a Refund of Personal Income
Tax under Article 22 of the Tax law for the Years
197L - 1973

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxation and Finance, over 18 years of age, and that on
the 15th day of May, 1981, he eerved the within notice of Decision by certified
mail upon Edward V. Hofler, and Brenda Hofler the petitiooer in the ri'ithin
proceeding, bY encl-osing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

Edward V. Hofler
and Brenda Hofler
29 Kingwood Park
Poughkeepsie, NY 12601

and by depositing same enclosed io a postpaiil properly addressed wrapper in a
(post office or official depository) under the exclusive care and custody of
the Unit"ed States Postal Service within the State of New York.

That. deponent further says
herein and that tbe addresg set
of the petitioner.

Sworn to before me this
15th day of  l lay,  1981.

that the said addressee is the petitioner
forth on gaid wrapper is the last known address
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STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Edward V. Hof ler
and Brenda IIofIer

AT'FIDAVIT OF MAITING

for Redeterminat ion of a Def ic iency or a Revision
of a Determination or a Refund of Personal Income
Tax under Article 22 of the Tax f,aw for the Years
7971 - 1973

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 15th day of May, 1981, he served the within not ice of Decision by cert i f ied
mail upon John 0'Shea the representative of the petitioner in the within
proceeding, bY enclosing a true copy thereof in a securely sealed postpaid
r lrapper addressed as fol lows:

Mr .  John O 'Shea
Price Waterhouse & Co.
1 5 3  E .  5 3 r d  S t .
New York, NY 10A22

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United SLaLes Postal  Service within the State of New York.

That deponent further says that the said addressee is the representative
of the pet i t ioner herein and that the address set forth on said wrapper is the
Iast known address of the representat ive of the pet i t ioner.

Sworn to before me this
15 th  day  o f  May,  1981.



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 12?27

May  15 ,  1981

Edward V. Hof ler
and Brenda Hofler
29 Kingwood Park
Poughkeepsie, NY 12601

Dear  Mr .  &  Mrs .  Hof le r :

Please take not ice of the Decision of the State Tax Cornmission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 690 of the Tax f ,aw, any proceeding in court  to review an
adverse decision by the State Tax Commission can only be inst i tuted under
Article 78 of the Civil Practice laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, rsithin 4 months from the
date of this not ice,

Inquiries concerning the computation of tax due or refund allowed i4 accordance
with this decision nay be addressed to:

NYS Dept. Taxation and Finance
Deputy Commissioner and Counsel
Albany, New York L2227
Phone if (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive
John 0rShea
Price l ,Jaterhouse & Co.
1 5 3  E .  5 3 r d  S t .
New York, NY 7A022
Taxing Bureau' s Representative



STATE OT NEI,{ YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

EDWARD V. HOFIER and BRENDA HOFIER

for Redeterminat ion of a Def ic iency or
for Refund of Personal Income Tax under
Art ic le 22 of the Tax Law for the Years
1971 and 1972.

DECISION

Peti t ioners, Edward V. Hof ler and Brenda Hofler,  29 Kingwood Park,

Poughkeepsie, New York 12601, f i led a pet i t ion for redetermj-naLion of a def i-

c iency or for refund of personal income Lax under Art ic le 22 of the Tax Law for

the  years  1971 and 1972 (F iLe  No.  18596) .

A formal hearing was held before Edward Goodel l ,  Hearing Off icer,  at  the

off ices of the State Tax Comnission, Two World Trade Center,  New York, New

York ,  on  December  1 ,  1978 a t  2 :45  P.M.  Pet i t ioners  appeared by  Pr ice ,  Waterhouse

& Co.  (John 0 'Shea,  Esq. ) .  The Aud i t  D iv is ion  appeared by  Peter  Cro t ty ,  Esq.

(Bruce M.  ZaTaman,  E"q . ,  o f  counse l ) .

ISSUE

Whether pet i t ioners

purposes during the years

were residents of New York State for income tax

1971 and 7972.

FINDINGS OF FACT

1.  Pet i t ioners ,  Edward  V.  Hof le r  and Brenda Hof le r ,  d id  no t  f i l e  New York

State personal income tax returns for the years 1971 and 7972. 0n February 28,

7977, the Audit  Divis ion issued a Statement of Audit  Changes and a Not ice of

Def ic iency against pet i t ioners for 1977, I972 and 7973, assert ing a def ic iency

f o r  p e r s o n a l  i n c o m e  t a x  d u e  o f  $ 7 , 9 1 1 . 5 0  f o r  t h e  y e a r  1 9 7 1  a n d  $ 1 4 , 3 0 2 . 0 3  f o r

t h e  y e a r  \ 9 7 2  o r  a  t . o t a l  o t  $ 2 2 , 2 1 3 . 5 3 .
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B. During 1972, pet i t ioner Edward V. Hof ler returned to the United States

from Japan on six occasions and, in the aggregate, did not spend more than

thir ty days of the taxable year 7972 in New York State.

9. During the period whi le the pet i t ioners and their  chi ldren were l iv ing

in Japan as aforesaid, pet. i t ioner Edward F. Hof ler leased the aforesaid residence

located at 29 Kingwood Park, Poughkeepsie, New York, to a person not related to

him, namely one John H. \ , l i lson, for a term of one year beginning February 1,

1972 and, ending January 3L, 1973, at a rental  of  $350.00 a month. Said lease

was in wri t ing and, among other things, provided that i f  the said tenant,  John

H. Wilson " is t . ransferred by his employer beyond a distance of f i f ty mi les,

this contract is nul l  and void" after a specif ied number of days not ice of the

t rans fer  to  pe t i t ioner  Edward  V.  Hof le r .

Thereafter,  the Lerm of said lease vras extended to July 15, 1973

pursuant to correspondence between the said tenant and pet i t ioner Edward V.

Hofler,  said pet i t ioner advising said tenant by let ter dated June 15, 1913,

that said pet i t ioner 's family would arr ive in Poughkeepsie on July 15, 1973 and

that said tenant could remain in said premises, i f  he so desired, unt i l  JuIy 15,

1 9 7 3 .

10 .  Pr io r  to  the  leas ing  o f  sa id  p remises  to  sa id  John H.  L l i l son  as

a foresa id ,  pe t i t ioner  Edward  V.  Hof le r  leased the  sa id  res idence to  a  person

not related to him, namely one Cl i f ton I^/ ignal l ,  for a period beginning on or

about August.  15, 1970 and ending on or about August 15, L97I at a rental  of

S400.00  a  month .

11.  Dur ing the course of  the hear ing held here in as aforesaid,  the fo l lowing

concession and statement  vrere made by counsel  for  the Audi t  Div is ion:
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"Mr. Hearing 0ff icer,  the Department concedes that for the tax years
1971 and 1972, the pet i t ioner maintained a permanent place of abode
outside the United States and did not spend more than 30 days of
those taxable years within the State of New York except for t imes in
t rans i t .

The only issue remaining is whether or not the retent ion of
taxpayer 's home located at 29 Kingwood Park, Poughkeepsie, New York,
const i tutes the maintenance of a permanent place of abode of the
State of New York for the tax years in quest ion."

L2. Pet i t ioners conceded in an aff idavi t  dat.ed December 15 1978 that thev

were domici l iar ies of New York State for the calendar vears 1971 and 1972.

CONCTUSIONS OF tAI^/

A. That any person domici led in New York State is a resident for income

tax purposes for a specif ic year unless for that yer he sat isf ies al l  three of

the fol lowing requirements :
(1) He maintains no permanent place of abode in this State

during such year,

(2) he maintains a permanent place of abode elsewhere during
such ent ire year,  and

(3) he spends in the aggregate not more than 30 days of the
taxab le  year  in  th is  S ta te  [20  NYCRR 1A2.2(b) ]

That the record clear ly shows pet i t ioners have sat isf ied requirements

(2)  and (3 )  above.

B. That dur ing 1971 and, I972 pet i t ioners leased to two unrelated individuals

their  home in Poughkeepsie, New York. That dur ing the terms of the leases,

pet i t ioners did not have the r ight to l ive in the house; that r ight rested in

the tenants. Therefore, pet i t ioners cannot be deemed to have maintained a

permanent place of abode in New York State during 1971 and 1972. That pet i t ioners

have sat isf ied al l  three requirements of 20 NYCRR L02.2(b) to be considered

nonresidents of New York State.
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C. That the pet i t ion of Edward V. Hof ler and Brenda Hofler is granted and

the  Not ice  o f  Def ic iency  issued February  28 ,  1977 is  cance l - led .

DATED: Albany, New York S,iefn TAX COMMISSION

MAY 15 1981


