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STATE TAX COMMISSION

In the Matter of the Petit.ion
o f

Alexander & Halyna Hluszko
AFFIDAVIT OF UAITING

for Redetenninat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income
Tax under Art ic le 22 of the Tax Law for the Years
1968 & 1973.

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an enployee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 31st day of July,  1981, he served the within not ice of Decision by
certified mail upon Alexander & Halyna Hluszko, the petitioner in the within
proceeding, by enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

Alexander & Halyna
64-0g Alderton St.
Fores t  H i l l s ,  NY

Hluszko

IL37 t+

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United Stat.es Postal  Service within the State of New York.

That deponent further says
herein and that the address set
of the pet i t ioner.

Sworn to before me this
31s t  day  o f  Ju ly ,  1981.

that the said
forth on said

addressee
wrapper-is

is the petitioner
the last known address
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STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the
of

Alexander & Ha1vna

Peti t ion

Hluszko
AI'FIDAVIT OF MAITING

for Redeterminat ion of a Def ic iency or a Revision
of a Deternination or a Refund of Personal Income
Tax under Art ic le 22 of the Tax Law for the Years
1 9 6 8  &  1 9 7 3 .

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 31st day of JuIy,  1981, he served the within not ice of Decision by
cert i f ied mai l  upon Denis Fedechko the representat ive of the pet i t ioner in the
within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid vrrapper addressed as fol lows:

Denis Fedechko
776'69 Union Tpk.
Flushing, NY 11366

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal Service vithin the State of New York.

That deponent
of the pet i t ioner
Iast known address

further says that the said addressee is
herein and that the address set forth on

of the representat ive of the pet i t ioner.

the representative
said wrapper is the

Sworn to before me Lhis
31s t  day  o f  Ju ly ,  1981.



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 122?7

July  31,  1981

Alexander & Halyna Hluszko
64-08 Alderton St.
Forest Hi l ls,  NY 11374

Dear  Mr .  &  t l rs .  H luszko:

Please take not ice of the Decision of the State Tax Comrnission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect. ion(s) 690 of the Tax Law, any proceeding in court  to review an
adverse decision by the State Tax Commission caa only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Ru1es, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Deputy Commissioner and Counsel
Albany, New York 12227
Phone /f (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

cc: Pet. i t ionert  s RepresenLat ive
Denis Fedechko
176-69 Union Tpk.
F1ushing, NY 11366
Taxing Bureau' s Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

AIEXANDER HTUSZKO and IIALYNA HIUSZKO

for RedeterminaLion of a Def ic iency or
for Refund of Personal Income Tax under
Art ic le 22 of the Tax Law for the Years
1958 th rough 1973.

DECISION

Peti t ioners, Alexander Hluszko and Halyna Hluszko, 64-08 Alderton Street,

Forest Hi l ls,  New York 11374, f i led a pet i t ion for redeterminat ion of a def ic iency

or for refund of personal income tax under Art ic le 22 of the Tax Law for the

years L968, 1969, 1970, 797I,  L972 and 1973 (Fi le No. 22645).

A formal hearing was held before Stanley Buchsbaum, Hearing Off icer,  at

the off ices of the State Tax Commission, Two World Trade Center,  New York, New

York ,  on  May 1 ,  1980 a t  9 :40  A.M.  Pet i t ioners  appeared by  Denn is  C.  Fedechko,

CPA. The Audit  Divis ion appeared by Ra1ph J. Vecchio, Esq. (Al iza Schwadron,

E s q .  ,  o f  c o u n s e l ) .

ISSITES

I. Idhether pet i t ioners omit ted from their  New York adjusted gross income

amounts properly included therein which are in excess of 25 percent of their

ad jus ted  gross  income fo r  1968,  1959 or  1970.

I I .  I {hether pet i t ioners sustained their  burden of proof to show that their

personal l iv ing expenses, as deternined by the Audit  Divis ion in reconstruct ing

pet i t ioners income, were erroneous.

III. l{hether petitioners understatement of income was due to a fraudulent

intent Lo evade paynent of tax.
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FINDINGS OF FACT

1.  0n  Apr i l  14 ,  1978,  the  Aud i t  D iv is ion  issued a  Not ice  o f  Def ic iency ,

together with a revised Statement of Audit  Changes against pet i t ioners, Alexander

and Halyna Hluszko, inposing addit ional personal income tax for the years 1968

through 1973. In February 1975 and in March 'J. ,976, pet i t ioners signed consents

extending the period of t ime wlthin which to issue assessments for years 1958

through 1977. fn February 1977, pet i t ioners signed another consent for years

1968 through 1973. Al l  three of these consents contained a proviso stat ing

that years 1968, 1969 and 1970 are appl icable only i f  pet i t ioners omit ted from

their  New York adjusted gross income an amount in excess of 25 percent of said

income.

2. The addit ional tax for the six years amounted to a total  of  $81289.14,

p lus  pena l t ies ,  pursuant  to  sec t ion  685(e)  o f  the  Tax  law, 'o f  $4r I44 .58 ,  and

in te res t  o f  $3 ,098.47 ,  fo r  a  g rand to ta l  o f  $15,532.19 .  The add i t iona l  tax  was

imposed as a result  of  an audit  reconstruct ing pet i t ioner 's income by the net

method. The Notice of Def ic iency disclosed the fol lowing tax, penalty and

interest due:

Year

1968
1969
1,970
r971
L972
7973

Personal Income
Tax Due

Sect ion  685(e)
Penalty

$  70 .  e7
204.86
502 .60

L ,320 .97
1  ,506  .  16

539 .02
F;i44:55

Interest

$  141  . 94
409 .77

1 ,005  . 20
2 ,64L .93
3 ,0L2 .32
1  ,078  .  04

$8 ,289  .  14

$ 7s.  e4
794 .67
417 .16
937  .88

1  ,  111  . 50
316 .88

55;0q8.zZ
3. Pet i t ioners, af ter having spent t ime in concentrat ion camps, emigrated

to this country in 1951. Five years later they purchased a grocery story in

Manhattan for $3,B00.00. They operated i t  on a corporaLe basis unt i l  they sold

i t  in  1972 fo r  $301500.00 .  Pet i t ioners '  income f rom th is  bus iness  fo r  the
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years in issue consisted of the salary drawn by pet i t ioner Alexander Hluszko.

Dur ing  the  years  in  i ssue h is  sa la ry  was:  1968 -  95 ,200.00 ;  1969 -  96 ,500.00 ;

1 9 7 0  -  $ 6 , 5 0 0 . 0 0 ;  7 9 7 1  -  9 7 , 8 0 0 . 0 0 ;  L 9 7 2  -  9 3 , 2 5 0 . 0 0 .

4. The purchaser of the store upon i ts sale by pet i t ioners in 7972, a man

naned D iakun,  agreed to  pay  pe t i t ioners  $30,500.00 .  He bor rowed $25r000.00

from pet i t ioners under an agreement to repay the loan in instal lments, with

in te res t .

5.  In 1958, pet i t . ioner Halyna Hluszko was given funds by a wealthy

brother when he vis i ted her from Brazi l .  fn 1959 she visi ted BraziL after his

death and another brother who lived there gave her additional funds frorn

himself and the deceased brother. She brought this money back to the United

States. The ent ire amount was f i rst  kept.  in a safe at the store and then,

after pet i t ioners bought a home, i t  was kept in a safe in the cel lar of  their

home. Some t ime after she received the money she began deposit ing port ions of

i t  in the bank. The Audit  Divis ion took said gi f ts into considerat ion when

they determined the net worth as of December 31, 1967.

6 .  Pet i t ioners  loaned $31600.00  to  Peter  A .  So lowi j .  A  f ina l  paynent  on

th is  loan o f  $715.00  was made by  Mr .  So lowi j  on  0c tober  12 ,  1971.  There  is  no

basis in the record for determining when this loan was made or when the earl ier

porti.ons of the repayment occurred.

7. Pet iLioner Halyna Hluszko received a gi f t  of  $11000.00 in 1972 from

her sister.  Said amount was paid to pet i t ionerrs sister by an insurance

company on the death of her husband.

8 .  Pet i t ioners  rece ived Soc ia l  Secur i ty  paynents  i t  1972 o f  $1r878.00  and

i n  1 9 7 3  o f  $ 3 , 2 6 I . 6 Q .
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9. Pet i t ioner Halyna Hluszkors sister gave Halyna her Social  Securi ty

checks as a gi f t .  The record shows such gi f ts to the extent of $911.20 during

7 9 7 3 .

10 .  In  1973,  pe t i t . ioners  rece ived a  Federa l  income tax  re fund o f  $3 ,915.01

based on their income tax return for 1972.

11. Pet i t ioners l ived very frugal ly dur ing the years at issue and for

years  p r io r  there to .

72. The reasonable

i n  1 9 7 3  i s  $ 2 , 0 8 0 . 0 0 .

13. The reasonable

misce l laneous is  $100.00

14. The reasonable

year ,  1968 th rough 1973.

amount to be attr ibuted for purchase of food by pet i t ioners

amount to be attributed for purchase of drugs and

a year  fo r  each year ,  L968 th rough 1973.

amount to be attr ibuted for recreat ion is zero for each

imposed

of income

to evade

the Tax

15. The reasonable amount to be attr ibuted for magazines and newspapers is

$10.00  fo r  each year ,  1958 th rough 1973.

L6. The reasonable amount to be attr ibuted for ' tpersonal" (such things as

eat ing out) is $25.00 a year for each year,  1968 through 1973.

17. That the Audit  Divis ion, af ter determining pet i t ioners'  1972. increase

in net worth, fai led to remove the net nontaxable port ion of the reported long

term capital  gain in arr iv ing at corrected total  New York Income.

CONCTUSIONS OF tAhT

A. That.  the Audit  Divis ion fai led to sustain the burden of proof

on i t  by sect ion 689(e) of the Tax law to show that the understatement

for years 1968 through 1973 was due to pet i t ioners'  f raudulent intent

the payment of tax within the meaning and intent of  sect ion 685(e) of

Law. Therefore, the fraud penalty is cancel led.
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B. That after considerat ion of Findings of Fact 5 through 17 inclusive,

pet i t ioners corrected New York Taxable income is recomputed to be as fol lows:

YEAR
1e6E
7969
19  70
197  1
7972
7973

REVISED TAXABTE INCO}M
$  6 ,886 .00

1  1  , 223 .  00
17  , 690 .00
29  ,705  .00
26 ,494 .00

7  ,069  .00

C. That for each of the years at issue there exists,  af ter considerat ion

of Findings of Fact 6 through 17 inclusive, an omission of twenty-f ive percent

of the amount of New York adjusted gross income reported on the return for the

respect ive year.

D. ( i )  That in general ,  assesssment of tax may be made at any t ime

within three years after a return is f i led [Tax Law sect ion 683(a)] .

( i i )  That assessment of tax may be made at any t ime within six years

after a return is f i led i f  an individual omits from New York adjusted gross

income an amount properly includible therein which is in excess of twenty-five

percent of the amount of New York adjusted gross income stated in the return

[ T a x  L a w  s e c t i o n  6 8 3 ( d ) ] .

( i i i )  That the t ime l imits prescr ibed for assessment of tax under

section 683 may be extended provided that such agreement and subsequent extensions

are in wri t ing and are executed pr ior to the expirat ion of the previous period

[ T a x  L a w  s e c t i o n  6 8 3 ( c ) ( 2 ) ] .

Accordingly that port ion of the def ic iency issued with respect to 1968,

1969 and 1970 was t ime lv .



E. That the Audit  Divis ion is

issued Apr i l  14 ,  1978 in  accordance

def ic iency as modif ied is sustained

lawful ly due.

DATED: Albany, New York
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directed to recompute the Not ice of Def ic iency

with Conclusions of law frAfr and rtBrr.  The

together with such interest as may be

JUL 31 1981
COMMISSION

COMMISSIONER


