
STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter

Robert  A. Himoff

for Redetermination of a

of a Determinat ion or a

Personal Income Tax

under Article 22 of Lh.e

fo r  the  Year  1975.

of the Pet i t ion

o f

AFFIDAVIT OF MAITING

Deficiency

Refund of

Tax Law

or a Revis ion

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

9th day of January, 1981, he served the within not ice of Decision by cert i f ied

mai l  upon Robert  A. Himoff ,  the pet i t ioner in the within proceeding, by

enclosing a true copy thereof in a securely sealed postpaid wrapper addressed as

f o l l o w s :

Robert ,  A. Himoff
c/o A. Fox
22OO Cent ra l  Rd.
For t  Lee,  NJ  07424

and by deposit ing same enclosed in a postpaid

(post of f ice or off ic ial  depository) under the

United States Postal  Service within the State

That deponent further says that the said

and that the address set forth on said wrapper

pet i t ioner .

Sworn to before me th is

9 th  day  o f  Janua ry ,  1981 . I

properly addressed wrapper in a

exclusive care and custody of the

of  New York .

addressee is the pet i t ioner herein

is the last known address of the



STATE OF NEI,TI YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

Robert  A. Himoff

AFFIDAVIT OF MAITING

for Redeterminat ion of

of a Determinat ion or a

Personal Income Tax

under Article 22 of L}re

fo r  the  Year  1975.

a Def ic iency

Refund of

Tax Law

or a Revis ion

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes

of the Department of Taxat ion and Finance, over

9th day of January, 1981, he served the within

mail upon Jay A. Newman the representative of

proceeding, by enclosing a true copy thereof

and says that he is an employee

18 years of  age,  and that  on the

not ice of  Decis ion by cer t . i f ied

the pet i t ioner  in  the wi th in

in a securely  sealed postpaid

wrapper  addressed as fo l lows:

Mr. Jay A. Ner*man
Bal lon,  St ro l l  & I tz ler
1180 Ave. of the Americas
New York,  Ny 10036

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post  of f ice or  of f ic ia l  deposi tory)  under the exclus ive care and custody of  the

uni ted states Posta l  serv ice wi th in the state of  New york.

That  deponent  fur ther  says that  the said addressee is  the representat ive of

the pet i t ioner  here in and that  the address set  for th on said wrapper is  the last

known address of  the representat ive of  the pet i t ioner .

Sworn to

9th day

before me

of  January,

th is

1 9 8  1
I
t
\--.:



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

January  9 ,  1981

Robert A. Himoff
c /o  A .  Fox
2200 Cent.ral  Rd.
For t  lee ,  NJ  A7A24

Dear  Mr .  H imof f :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have noI4r exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 690 of the Tax Law, any proceeding in court  to review
an adverse decision by the State Tax Commission can only be inst. i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from
the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in
accordance w i th  th is  dec is ion  may be  addressed to :

NYS Dept .  Taxat ion  and F inance
Deputy  Commiss ioner  and Counse l
A l b a n y ,  N e w  Y o r k  1 2 2 2 7
Phone # (518) 4s7-6240

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner 's  Representa t ive
Jay A. Newman
Bal lon ,  S t ro l l  &  I tz le r
1180 Ave. of the Americas
New York, NY 10036
Taxing Bureau's Representat ive



STATE OF NEW YORK

STATE TN( COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

ROBERT A. HIMOFF

for  Redeterminat ion of  a Def ic iency or
for  Refund of  Personal  Income Tax under
Art ic le  22 of  the Tax Law for  the Year
1 9 7 5 .

DECISION

Pet i t i one r ,  Robe r t  A .  H imo f f ,  c /o  A .  Fox ,  2200  Cen t ra l  Road ,  Fo r t  Lee ,

New Jersey 07024,  f i led a pet i t ion for  redeterminat ion of  a def ic iency or  for

refund of  personal  income tax under Ar t ic le  22 of  the Tax Law for  the year

7 9 7 5  ( F i l e  N o .  1 8 4 1 1 ) .

A formal  hear ing was held before l^ / i l l iam J.  Dean,  Hear ing Of f icer ,  a t  the

of f ices of  the State Tax Commission,  Two l^ lor ld  Trade Center ,  New York,  New

York ,  on  Ju Iy  24 ,  7979  a t  1 :15  P .M.  Pe t i t i one r  appea red  by  Ba l1on ,  S to l l  &

I t 'z ler  (Jay A.  Newman, Esq.  ,  o f  counsel) .  The Audi t  Div is ion appeared by

Pe te r  C ro t t y ,  Esq .  (Samue l  J .  F reund ,  Esq .  ,  o f  counse l ) .

ISSTJE

Whether petitioner is liable to a penalty equal to the unpaid withholding

taxes of Himoff  Mari t ime Enterpr ises, Ltd.

FINDINGS OF FACT

1. On December 20,  1976,  the Audi t  Div is ion issued a Not ice of  Def ic iency

and  a  S ta temen t  o f  De f i c i ency  to  pe t i t i one r  f o r  $3 r597 .19  wh ich  cons t i t u ted  a

penal ty  equal  to  the unpaid wi thhold ing taxes of  Himof f  Mar i t ime Enterpr ises,

I t d .  f o r  t he  pe r i od  Oc tobe r  16 ,  1975  th rough  December  31 ,  1975 .

2.  Pet i t ioner  was President  of  Himof f  Mar i t ime Enterpr ises,  Ltd.  ( "Himof f

Mar i t ime") .  On or  about  September 26,  1975,  Himof f  Mar i t ime entered in to



- 2 -

proceedings for an arrangement under chapter xr of  the Bankruptcy Act.

3. By checks dated November 3, November 17, December 1, December 12 and

December 29, 1975 '  Himoff  Mari t ime paid to the New York State fncome Tax

Bureau a total  of  $3 ,597 . I9,  represent ing withholding Laxes for the periods of

October  16 ,  1975 th rough December  31 ,  L975.  The checks  bore  the  regend:

"H imof f  Mar i t i rne  Enterpr ises ,  l td .  I r ]  DebLor  in  Possess ion  [ , ]  Tax  Account . "

The checks were mai led on the same date as drawn.

4- 0n or about January 16, 1976, the court  appointed trustee in bankruptcy

closed the tax account on which these checks were drawn. The balance in the

account at the t ime of i ts c losing was a sum more than suff ic ient to cover the

checks mai led to the Audit  Divis ion.

CONCTUSIONS OF IAI,J

A. That Himoff  Mari t ime was obl igated to withhold employee income taxes

(sec t ion  671 o f  the  Tax  Law)  and tha t  pe t i t ioner ,  bV h is  own admiss ion ,  was  a

corpora te  o f f i cer  respons ib le  fo r  these deduct ions  (sec t ion  685(n)  o f  the  Tax

Law) .  Thus ,  pe t i t ioner  wou ld  be  l iab le  fo r  any  w i l l fu l  fa i lu re  to  co l lec t  and

pay over tax under sect ion 685(g) of the Tax Law.

B.  That  H imof f  Mar i t ime,  however ,  wh i le  a  debtor  in  possess ion ,  d id ,  in

facL, pay over l {r i thholding taxes due New York for the period in dispute. The

present dispute ar ises only because the checks were not cashed by the Audit

Divis ion unt i l  af ter the account on which they were drawn had been closed by

the trustee for Himoff  Mari t ime. There is no basis under sect ion 685(g) of

the Tax Law for f inding l iabi l i ty against pet i t ioner since there was no wit l fu l

fai lure on the part  of  pet i t ioner to col lect and pay over the tax. Himoff

Mar i t ime,  o f  course ,  con t inues  to  be  l iabre  fo r  the  taxes .

C- That the pet i t ion of Robert  A. Himoff  for the tax year 1975 is granted
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STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

January 9, 1981

Robert A. Himoff
c /o  A .  Fox
2200 Cent ra l  Rd.
Fort  lee, NJ 07A24

Dear  Mr .  H imof f :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 690 of the Tax law, any proceeding in court  to review
an adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be conmenced in the
Supreme Court of the State of New York, Albany County, within 4 months from
the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to:

NYS Dept .  Taxat ion  and F inance
Deputy  Commiss ioner  and Counse l
A l b a n y ,  N e w  Y o r k  1 2 2 2 7
Phone #  (518)  457-6240

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner 's  Representa t ive
Jay A. Newman
Bal lon ,  S t ro l l  &  I tz le r
1180 Ave. of the Americas
New York, NY 10036
Taxing Bureau' s Representat ive
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In the Matter of the Pet i t ion

o f

ROBERT A. HIMOFF DECISION

for  Redeterminat ion of  a Def ic iency or
for Refund of Personal Income Tax under
Art ic le  22 of  the Tax Law for  the year
7 9 7 5 .

Pet i t ioner ,  Rober t  A .  H imof f ,  c /o  A .  Fox ,  2200 cent ra l  Road,  ForL  lee ,

New Jersey 07024, f i led a pet i t ion for redeterminat ion of a def ic iency or for

refund of personal income tax under Art ic le 22 of the Tax Law for the year

1 9 7 5  ( F i l e  N o .  1 8 4 1 1 ) .

A formal hearing was held before tr l i l l iam J. Dean, Hearing Off icer,  at  the

off ices of the State Tax Commission, Trao World Trade Center,  New york, New

York ,  on  Jury  24 ,  1979 a t  1 :15  P.M.  pe t i t ioner  appeared by  Ba l lon ,  s to l r  &

rtzler (Jay A. Newman, 8"q.,  of  counser).  The Au, i l i t  Divis ion appeared by

Peter  Cro t ty ,  Esq.  (Samue1 J .  Freund,  Esq" .  ,  o f  counse l ) .

ISSI]E

Whether pet i t ioner  is  l iab le to a penal ty  equal  to  the unpaid wi thhold ing

taxes of  Himof f  Mar i t ime Enterpr ises,  Ltd.

FINDINGS OF FACT

1 .  On  December  2A ,  1976 ,  t he  Aud i t  D i v i s i on  i ssued  a  No t i ce  o f  De f i c i ency

and  a  S ta temen t  o f  De f i c i ency  to  pe t i t i one r  f o r  $3 r597 .19  wh ich  cons t i t u ted  a

penal ty  equal  to  the unpaid wi thhold ing taxes of  Himof f  Mar i t ime Enterpr ises,

L td .  f o r  t he  pe r i od  oc tobe r  16 ,  1975  th rough  Dece rnbe r  31 r  7975 .

2 .  Pe t i t i one r  was  P res iden t  o f  H imo f f  Mar i t ime  En te rp r i ses ,  L td .  ( "H imo f f

Mar i t imet t ) .  On or  about  September 26,  1975,  Himof f  Mar i t ime entered in to
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STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

ROBERT A. HIMOFF

for Redeterminat ion of a Def ic iency or
for Refund of Personal Income Tax under
Art ic le 22 of the Tax law for the year
1 9 7 5 .

DECISION

Pet i t i one r ,  Robe r t  A .  H imo f f ,  c /o  A .  Fox ,  2200  cen t ra l  Road ,  Fo r t  Lee ,

New Jersey 07024,  f i led a pet i t ion for  redeterminat ion of  a def ic iency or  for

refund of  personal  income tax under Ar t ic le  22 of  the Tax law for  the year

7 9 7 5  ( F i I e  N o .  1 8 4 1 1 ) .

A formal hearing was held before ldi l l iam J. Dean, Hearing Off icer,  at  the

off ices of the State Tax Commission, Two l tor ld Trade Center,  New York, New

York ,  on  Ju ly  24 ,  1979 a t  1 :15  P.M.  Pet i t ioner  appeared by  Ba l lon ,  s to l l  &

r tz le r  (Jay  A.  Newman,  Esq. ,  o f  counser ) .  The Aud i t  D iv is ion  appeared by

Peter  Cro t ty ,  Esq.  (Samuel  J .  F reund,  Esq.  ,  o f  counse l ) .

ISSIIE

Whether peLit ioner is l iable to a penalty equal to the unpaid withholding

taxes of Himoff  Mari t ime Enterpr ises, l td.

FINDINGS OF FACT

1 .  On  December  2O,1976 ,  t he  Aud i t  D i v i s i on  i ssued  a  No t i ce  o f  De f i c i ency

and a Statement  of  Def ic iency to pet i t ioner  for  $3,597.19 which const i tu ted a

penal ty  equal  t .o  the unpaid wi thhold ing taxes of  Himof f  Mar i t ime Enterpr ises,

L td .  f o r  t he  pe r i od  Oc tobe r  16 ,  1975  th rough  December  31 ,7975 .

2.  Pet i t ioner  was President  of  Himof f  Mar i t ime Enterpr ises,  Ltd.  ( "Himof f

Mar i t ime") .  On or  about  September 26,  1975,  Himof f  Mar i t ime entered in to



- 2 -

proceedings for an arrangement under Chapter XI of  the Bankruptcy Act.

3- By checks dated November 3, Novenber 17, December 1, December 1,2 and

December 29, 1975, Himoff  Mari t ime paid to the New York State Income Tax

Bureau a  to ta l  o f  $3  ,597 . I9 ,  represent ing  w i thho ld ing  taxes  fo r  the  per iods  o f

October  16 ,  1975 th rough December  31 ,  7975.  The checks  bore  the  legend:

" H i m o f f  M a r i t i m e  E n t e r p r i s e s ,  L t d .  [ , ]  D e b t o r  i n  P o s s e s s i o n  [ , ]  T a x  A c c o u n t . r r

The checks were mai led on the same date as drawn.

4. 0n or about January 16, 1976, the court  appointed trustee in bankruptcy

closed the tax account on which these checks were drawn. The balance in the

account at the t ime of i ts c losing was a sum more than suff ic ienL to cover the

checks mai led to the Audit  Divis ion.

CONCTUS]ONS OF tAI'

A. That Himoff  Mari t ime was obl igat.ed to withhold employee income taxes

(sect ion 671 of the Tax Law) and that pet i t ioner,  by his own admission, v/as a

corpora te  o f f i cer  respons ib le  fo r  these deduct ions  (sec t ion  685(n)  o f  the  Tax

Law) .  Thus ,  pe t i t ioner  wou ld  be  l iab le  fo r  any  w i t l fu l  fa i lu re  to  co l lec t  and

pay over tax under sect ion 685(g) of the Tax Law.

B.  That  H imof f  Mar i t ime,  however ,  wh i le  a  debtor  in  possess ion ,  d id ,  in

fact,  pay over withholding taxes due New York for Lhe period in dispute. The

present dispute ar ises only because the checks were not cashed by the Audit

Divis ion unt i l  af ter the account on which they were drawn had been closed by

the  t rus tee  fo r  H imof f  Mar i t ime.  There  is  no  bas is  under  sec t ion  OgS(g)  o f

the Tax Law for f inding l iabi l i ty against pet i t ioner since there was no wi l l fu l

fai lure on the part  of  pet i t ioner to col lect and pay over the tax. Himoff

Mar i t ime,  o f  course ,  con t inues  to  be  l iab le  fo r  the  taxes .

C. That the pet i t ion of Robert  A. Himoff  for the tax year 1975 is granted



and the
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Albany, New York
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