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STATE OF NEW YORK
STATE TAX COMMISSION

fn  the Mat ter  of  the Pet i t ion

o f

Louis Hel lman

AFFIDAVIT OF MAILING

for  Redeterminat ion of

of  a Determinat ion or

Personal  Income & UBT

u n d e r  A r t i c l e  2 2  & , 2 3

a Def ic iency or  a Revis ion

a Refund of

of  the Tax Law

7 9 7 4 .fo r  the  Years  1968-70 r973

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

20th day of February, 1981, he served the within not ice of Decision by cert i f ied

mai l  upon Louis Hel lman, the pet. i t ioner in the within proceeding, by enclosing a

true copy thereof in a securely sealed postpaid wrapper addressed as fol lows:

Louis Hellman
I43 - I9  248 th  S t .
Rosedal -e,  NY I I422

and by deposit ing same enclosed in a postpaid
(post of f ice or off ic ial  depository) under the

United StaLes Postal  Service within the State

That deponent further says that the said

and Lhat the address set forth on said wrapper

pet i t ioner .

before me this

o f  February ,  1981.

properly addressed wrapper

exclusive care and custodv

of New York.

addressee is the pet i t ioner

is the last known address

r n a

of the

herein

of the

Sworn to

20th day

1



STATB OF NEW YORK
STATE TAX COMMISSION

In the Matter

Louis Hel lman

the Pet i t ion

a  De f i c i ency  o r

a Refund of

o f

o f

AFFIDAVIT OF MAILING

for  Redeterminat ion of

of  a Determinat ion or

Personal  Income & UBT

under Ar t ic le  22 & 23

a Revis ion

of the Tax Law

L 9 7 4 .fo r  the  Years  1968-70 r973

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

20th day of February, 1981, he served the within not ice of Decision by cert i f ied

mai l  upon Louis Hel lman, the pet i t ioner in the within proceeding, by enclosing a

true copy thereof in a securely sealed postpaid wrapper addressed as fol lows:

Louis Hel lman
143-19 248rh  Sr .
Rosedale,  NY aL422

and by deposit ing same enclosed in a postpaid properly addressed wrapper

(post of f ice or off ic ial  depository) under the exclusive care and custody

United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the pet i t ioner

and that the address set forth on said wrapper is the last known address

pe t i t i one r .

Sworn to before me th is

20 th  day  o f  Feb rua ry ,  1981 .

i n a

of the

herein

of the



STATE OF NEW YORK
STATE TAX COMMlSSION

ALBANY,  NEW YORK 12227

February 20, 1981

Louis Hellman
143-19 248rh  Sr .
Rosedale, NY 11422

Dear  Mr .  He l lman:

Please take not ice of the Decision of the State Tax Comnission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 690 & 722 of the Tax Law, any proceeding in court  to
review an adverse decision by the State Tax Commission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice Laws and Ru1es, and must be connenced
in the Supreme Court of the State of New York, Albany County, within 4 months
from the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to:

NYS Dept .  Taxat ion  and F inance
Deputy  Commiss ioner  and Counse l
A lbany ,  New York  12227
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner 's  Representa t ive

Taxing Bureau' s Representative



STA5E OF NEIiI YORK

STAIE TAX CCI4MISSION

In the Matter of the Peti-tions :

o f :

IOUIS HELIMAN : DECISION

for Redeterrnina.ti-on of Deficiencies or :
for Refi:nd of Uninortrnrated Business Tax
urrder Articles 22 ar:d, 23 of the Ta< Lar^l :
for the Years 1968, L969, L970, 1973 and
L974.  :

Petitloner, Louis Hel1man, I4TL9 248*1Street, Rosedate, Nqr,r York

LL422, filed petitions for redeterrnination of deficiencies or for refr:nd of

unincorSnrated business tar under Article 23 of the Tar Larp for the years

1968, L969, 1970, L973 arld L974 (rite Nos. 16101 and 16877).

A formal hearing was connenced before Neil Fabnicant, Hearing Officer,

at the offices of tlre State Tac Conmission, T\,,lro World Trade Center, Netrr York,

Nev'r York on Decsrilcer 6, L977 aL 9:15 A.M. Petitj-oner appeared by Bertrand

Leopold, Account:nt. The Audit Division appeared by Peter CrotQr, Esq. (Frank

Levj-tt, Esg., of cor.msel) .

A firrtlrer hearing for tlre purpose of concluding this matter was scheduled

for July 28, 1980 at 9:15 A.M. at the aforesaid offices of ttre Ccnnrission, and

notice ttrereof was given to petitioner and petitionerrs representative.

Neithrer petj-tioner nor his representative appeared at ttre oontinr:ed heari-r:g.

The follqrdng decisicn is rendered upon thre record as it presently stands.

ISST]ES

I. lihether petitioner's incqne frcm kris activities as a sales representatj-ve

was sulcject to unincorporated business tax.
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II. Whether the bu:rden of proof on the issue of whether petitioner's

inccme was subject to unj-ncorporated br:siness ta:< was upon petitioner or l4)on

the taxjng auttrority.

III. ltlhether, if subject to unincorgnrated business tax, petitioner was

entitled to take as a deductj-on contriJrutions to a Kecah plan"

IV. V{Lret}rer a penaltlz was properly asserted against petitioner.

F]NDI}GS OF FACT

1. On June 25, L973, ttre Audit Division issued against petitioner,

Iouis Hellman, a Notice of Deficiencfr asserting wrincorporated business ta:<es

for the years 1968 thriough 1970, scheduled as follcnrs:

Year Interest ItotaI

The acccnpanying Statsnent of Audit Ctranges r:nder ttre sane date declared

that due to petitioner's faih:re to sr:bstantiate an erployer-erployee relation-

ship witLr principals, his inocnre fron activities as an independent sales agent

was deened subject to r:nincoryorated bwiness tax.

2. on October 26, L976' tlre Atrd:i-t Division issued against petitioner a

Notice of DeficienqF, assertj.ng personal incc,nre ta< and unincorSrcrated business

ta< for ttre years 1973 and L974, scheduled as follcrnrs:

Year Tax

1968
L969
L970

L973
I974

$  r30 .86
454 .30
639.72

flmm

$  40 .78
87 .06
84.2rg ziz.e.s_

$  171 .64
54 I .36
723 .93

il3633-

$ I ,409 .29
1 ,501 .54

wm33

Interest TotalPenalty

$269.65
283.78

ffi.43

$179.  60
138 .12

w
TLre notice indicated ttnt a rsnittance of $443.24 had been received,

leaving a balance still due of $2,467.59. Said rerni-ttance was suhrLitted in

palznent of thre personal inccne ta< liabili$z o<clr:sive of interest.

$  960 .68
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The Statenent of Audit CLranges ocplained ttrat petitioner's inccne f:sn

"activitj-es as a representative" was subject to r-:nincorSnrated business tar.

3. Fcr all years at issue herein, petitioner and his wife filed personal

inccrne tax returns, indicating business inccrne and no wages subject to with-

holdi-ng ta<es for petitioner. On tLre return-c, petitioner ind"icated his occupation

to be "Representativettr "Sales Representatj_vett or "Salesnan".

For none of the years r:nder consideration dj-d petitioner file an r:nin-

corg:orated business ta< return.

4. Or a statenent attached to his Federal Form 1040, SctreduJ.e C for

L968, petitioner j-ndicated his br,lsiness was "Self-Erployed Salegnan" and

enunerated his various deductions (printing and stationeqz, entertainnent,

etc.), ilcluding a deouction in tlre anxrunt of $590.00 for "Se1f-Erployed

Retirsnent DeducLion". A similar Schedule C was filed W petitioner for L970,

reflecting "net profit on self-erplolzlrent" at 92I,399.43.

5. Petitioner maintained an office at his hcme wtr-ich he r:sed solely for

storage of records. He enployed no assistant.

6. Drring the course of tlre hearing, petitioner's representative did

not introduce into evidence enplolznent contracts petitioner had wittr arry of

his principals; nor did the representative introduce any ottrer exridence as to

control and direction exercised over petitioner lclz principals or as tc tlre

arrangellEnts by which petitioner's tjne was allocated anrrng principals.

CONCX,USIONS OF I,AI/{

A. That tlre burden of overccnring tlre r:nincorporated business ta<

liabilities rested utrrcn petitioner. Tax Iaw Sections 699 (e) , 722. An orerption

frcrn taxation "must clearly aFpear, and tLre party clajming it must be able to

point to scrne provision of law plainly giving the o<elrption. " Savings Bark of

New London v. Colsnan, 135 N.y. 23I, 234 (l.992) .
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B. That it is the degree of control ard direction ocercised by the

principal wtr,ich deternr.ines whetlrer petitioner is an eq>loyee or an irdependent

contractorr €.g., Libernran v. Gallnran, 41 N.Y. ?A 774 ft977). Petitioner

failed. to present any s\,vorn testinrcny or evj-dence establiskring the degree of

control, if any, over working hours ard activities gerrerally fourd in an

enployer-enployee relationship. Petitioner has tlrus failed to sustain the

br:rden of slowirq that his activities as a sales representative did rrot

constitute tkre carrying on of an uninoorporated hrsiness with'in the meaning of

section 703 (a) of ttre Ta< Law. Matter of Saul Savetlr, State Ta< @nnission,

I4arch 15, L979i Matten of Hlznran Adelsberg, State Tax @nnission, August 25'

L978 .

C. Ttnt, petitioner's contrj-br-rtions to a Keogh Plan nray not be taken as

a deduction fron unincrcrporated business gross incrcnre. In order to qualify as

a deduction for unincrcrporated business ta< purposes, zuch deduction must be

"d.j-rectly connected with or incurred jrr the orduct of the business...".

Ta< Iaw Section 706.

D. That the penalties asserted against petitionen are sustained.

Petitioner did not offer any reason whatsoever for his failure to file unin-

corSnrated busjness ta< returns. Tar Iaw Sectj-orts 685, 722.

E. That the petition of Iouis Hellman is denied, arxl tJae notices of

deficienclz issued June 25, 1973 ard October 26, 1976 are zustained together

wittr such additional penalties ard interest as nay b lawfully due.

DATED: Albany, New York

FEB 2 O 1981
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STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

February  20 ,  1981

Louis Hel lman
L43-r9 248rh Sr.
Roseda le ,  NY 7 \422

Dear  Mr .  He l lman:

Please take not ice of the Decision of the State Tax Comnission enclosed
herewith.

You have now exhausted your right. of review at the administrative level.
Pursuant to sect ion(s) 690 & 722 of the Tax f ,aw, any proceeding in court  to
revlew an adverse decision by the State Tax Commission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced
in the Supreme Court of the State of New York, Albany County, within 4 months
from the date of this not ice.

Inquiries concerning the comput.ation of tax due or refund allowed in
accordance with this decision may be addressed Lo:

NYS Dept .  Taxat ion  and F inance
Deputy  Commiss ioner  and Counse l
A lbany ,  New York  12227
Phone * (518) 457-A240

Very truly yours,

STATE TAx COMMISSION

Pet i t ioner '  s  Representat ive

Taxing Bureau'  s  Representat ive



guflg OF Nffi YORK

gtATE Tru( CC!&$SSIS{

In the Matter of tlre petitiqrs

of

IOUIS HIf,JII{AN

for Meternination of Deflclencies or
for Refirnd of tlnSnmrporatd Busi-ness Tar(
urxCer Articles 22 arfr, 23 af ttre Tarc Laur
for the Years 1968, 1.969, 19?0, 19?3 and
L974.

DffiSIO{

Petitioner, Iouts llellman, L4}L9 248th Street, hoecrale, lilerr york

L1422, filed petittors for redeternrination of deficiencies on for ref,urd, of

urrinorporated btusiJless tan urxler Article 23 of. tJre tbx l"arr for tlre years

L968, 1969, L970, 19?3 ard 1924 (Fi1e t{os. IGI0I ard 169??).

A fonnal hearirg was oc$urenced before lreil fabrLcant, Hearfug Offien,

at the offices of the State Tan Ccnrdssion, ..t\D vbrld Trade center, Nenr york,

l'Isr York on Dewnlrcr 6t L977 at 9:15 A.M. Feti-tioner apeearea by nentrancl

Ieopclld, Acqf,ntant. Ttre Alt*lt Divisiqr ameareO by peter &otty, Esq. (ffrank

Ievitt,, Ese.1 of counseL) .

A further hearirg fon tlre pur?ose of concludirg ttris nratter was sffiul€d

fon .Iuly 28, 1980 at 9:15 A.M. at the aforesald offies of tlre Ocnudssitrl, and

notice tlrereof was given to petitimer ard petitiwrenrs representatlve.

Neither petitiorer nor hls represerrtative appeared at tlre ontinqed trcarlng.

The follorirry decision is rerulered rpor tlre reood as it presently stards.

rssrJEs

I- Whether petitlorerrs inocne fncro his activities as a sales neglr:eaentatiye

was subject to unlnorgnrated buslness tax.
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II. Whether ttre burden of proof on t}re issue of vtntlren petitJolers

inccne was subject, to uninmrponated truslness tax was Wm petitiorcr or upon

the tnxirrg autority.

III. Whetlren, lf suloject to r.rrinoorporated hslneos tax, Ftitiqrer rms

entttled to take as a d€ductisr csrtributiors to a l(eqh PJ.an.

fV. V{tretlrer a penalty was prrcperly asserted ryainst petitLsts.

FINDNIaS OF' TA T

1. On Jure 25, L973t the Aldit, Divlslsr issued aqainst petitiorer'

Iouis Hellrten, a !fictioe of Deficienqr, asserLiJry uniaorporated trrsiress taxe6

for tte years 1968 tnrcuEh L970, sctreduld as follocs:

Year Interest Ibtal

1968
1969
1970

Year

1973
L974

$ 130.86
454.30
639.72

rf,m;65

$ 40.78
87.06
84.2L

ffi65

$ 171.64
541.36
723.93gr;45m5

Ttrc acmryanlt"ing Statsren't of, Atrilit Ararqes urder the sarc date dectared

that due to petitioner's faihrre to substantia@ an enplqrer-erplcyee relatiorr-

ship w"ith prircipaLs, h:is insre frun acti.vitiea as an independent sal€s agent

was dee$ed sr$ject to uninmrporated busi-nees ta:<.

2. Or {)ctober 26, L976, tlrc ludit Oivisior issued ryainet petiticrer a

lbLi.ce of Deficienqy, assenting penssral irrccrne ta:( ard unlnorponateA hsfuF-es

tanr for tlre years 1973 ard L974, sctreduled as folkras:

Ta:r Fenal"g Interst, fftat

$269.65
293.79

ffi

$179.60
138.12

ffi

The notsice j-rd:icated that a rsnltfanre of $443.24 }red, been recelved,

leavd-nq a balance sLtIL due of $21467,59. Sald rsntttanae rms sutml,tted ln

payrnent, of ttte persmaf irccme tax liability elclusirre of inteneet.

$ 960.58
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The Statenent of Aud,it Charges eryLairnd that petitSorerre inccne fisn

"acbivitles as a repr€sentatlve" r.aas subject to urrinoapora,ted tusfuss tax.

3. f'or alL years at issue herein, petitianer ard hi.s wlfe fiLed persqtal

irccue ta:( returns, i:'rdJ.catirq br:siness insna ard rp wryes subJect, b wittF

holdlrg ta:re for petitiorer. Ar the returns, petitlorer indicated his ocqagatiort

to be "kpresentative"r "sales Representatlrre" or "Sa1egnan".

For ncnre of ttre years urder srsideration did petitlcner file an urdJF

oorponateA business tax retlrrfi.

4. On a statenen'b attactred to his Federal Form L040, Sctredule C for

1968, petitioner irdicated his br:siness waa "Sel:f-Erplq;ed Salegnan" and

enrlreratd his varj.ous deorrUtcns brinlinq ard statlorrery, entertafitrilent,

etc.), includirq a deductlon in ttre amnmt of $590.00 for "Self-gnplqfed

Reti-rqent De&rctionn. A s$nilar $chedul"e C was fild by petitiorer for 1970,

reflectirg "net prcfit on eelf-erploynent" at $211389.43.

5. Petiti.mer majntaj:red an office at his fsne $rtrich he used solely fon

stornge of remrds. Ile erqplayed ro assistant.

6. During the ccnrrse of the hearing, petitlqrer's rq>reserrtatJve did

not, inbrocluce into ev:ldenae enployarerrt cryrtracts petltioer had r,rtth anlz of

his princtpals; ntr did UE relxesentative introduae arql o'tten eviderre as to

ontrol arul dirwtion exercisd or.rer petitlorer by principals or as to the

atranEennrtts tryr whlctt petitionerrs tine was aLlocated annlg pninclpaLs.

mffi,iusroNs oF LF${

A. fttat t}te bl-Eden of overonirg tfe unjmrponated lxrsiJess tar(

llabilit.les restecl upor petitlorer. Ta< Lap Section^s 689 (e) , 722. An exenption

fron taxation "must clearly appear, ard ttte parby cfaimirq lt must be able to

point to scne pnovision of la* plainly givirq the o<arption." gggi#gjgrr[sf,

Nen'r_Io}4on v.-Colgrnn, L35 N.Y. 231, 234 (1892).
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B. Tfiat tt is the de$Go of oontrcl ard djrection eerercised by tfe

pincipal hrhicfr determines yitether petitiorer l-s an aplc6pe or an irdependent

qrtractory e.9., tibeFnan v, C;all{ran, 41 N.Y. ?A 774 (1977) . Fetitlsts

fai-l€d to trresent any slaurn testirony trr evid€nc establLshing tha degree of

mntrol, if any, orer norklrg lronrrs ard *ttvitieg gererally fqnd in an

enplaSpr*aryIryee relatlorstrip. Petitiser hae ttnrs failed b sustain tna

hrrden of stn'rlrrg that his *rirrfai,"r as a ea!.es re;nceoentatlve did rp,t,

onstitute the carrying qr of an r.rrJnorpcated hrslness vdthtn tlre rreanirg of

eect.idl 703(a) of the Ta:r Lavr. ltqL.t*y of Sagl Savelhr State Ta< OqmissLon'

l4arch 15, 1979; &attg: of 4gnan 44elsbergr State To( Camissicn, Augrtrst 25,

1978.

C. that petitloerre oqrtrilxrtisrs to a Keogh Plan may rpt ba taken as

a deducti.sr fron unincoacponatecl hrsirrese $ross inffnE. In ffd# to qralify as

a de&rctist for un:inoorrpora,bd hrsifiess tax p.uposes, suctr deftrtlan mlst be

"d,irwtJ.y osrnected w:tttr or lrrarrrod ln tle €fiftffi of ttre hlsirrcS...tr,

Tax Larr Setiorr 706.

D. Ihat Ure Fenalties aaeerted agajnst petiti.mer are $rstafuEd.

Betiti.spr 4{d not offer any reasr whatsoe\r€r for his failure to fite udn-

orpomted hrslness ta:< retrrrns. tb:r law Sectisrs 685, 722.

E. That the ptlticr of Iouie rhUrnan iB d€ni€d, and the rsties of

def,icieral, issred Jure 25, I9?3 ard October 26, Lg76 arre nretairrcd togeth€r

with such aeiticmaL penalti,es arrd

MIIED: Albany, ldem York

FEB 2 0 1981

. a

as nay be tar,filll.ir dtre.
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