
STATE OF NETI YORK
STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

Ralph R. & Anna HarLel

AFFIDAVIT OF MAIIING

for Redeterminat ion

of a Determinat ion

Personal Income Tax

under Art ic le 22 of

of a Def ic iency or

or a Refund of

the Tax Law

1 9 7 3  &  7 9 7 4 .

a Revis ion

for the Years 1972

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of TaxaLion and Fj-nance, over 18 years of age, and that on the

13th day of March, 1981, he served the within not ice of Decision by cert i f ied

mai l  upon Ralph R. & Anna Hartel ,  the pet. i t ioner in the within proceeding, by

enclosing a true copy thereof in a securely sealed postpaid wrapper addressed as

fo l lows:

Ralph R. & Anna Harte1
Route  #3 ,  Box  2098
Idaho Fa l l s ,  fD

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United States Posta1 Service within the State of New York.

That deponent further says that the said addressee is the pet i t ioner herein

and that the address set forth on said wrapper is the last known address of the

pet i t ioner .  . . . . -  
- - . ' ' '

,"')

Sworn to before me this

13 th  day  o f  March ,  1981.

I



STATE OF NEI17 YORK
STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

Ralph R. & Anna Hartel

AFFIDAVIT OF MAILING

for Redetermination

of  a Determinat ion

Personal Income Tax

under Ar t ic le  22 of

of a Def ic iency or a Revision

or a Refund of

the Tax law

1 9 7 3  &  7 9 7 4 .for the Years 1972

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxation and Finance, over 18 years of age, and that on the

13th day of  March,  1981,  he served the wi th in noLice of  Decis ion by cer t i f ied

mail upon Peter L. Faber the represenLative of the petit ioner in the within

proceeding,  by enclos ing a t rue copy thereof  in  a securely  sealed postpaid

wrapper addressed as fo l lows:

Mr.  Peter  L .  Faber
Harter, Secrest & Emery
700 Midtown Tower
Rochester, NY L46O4

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post off ice or off icial depository) under the exclusive care and custody of the

United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the representative of

the pet i t ioner herein and that the address set forth on said l rrapper is the last

known address of  the representat ive of  the pet i t ioner .

( "
Sworn to before me this

13 th  day  o f  March ,  1981.



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 1?227

M a r c h  1 3 ,  1 9 8 1

Ralph R. & Anna Hartel
Route lf3, Box 2098
Idaho Fa l l s ,  ID

Dear  Mr .  &  Mrs .  Har te l :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the adninistrative level.
Pursuant to section(s) 690 of the Tax Law, any proceeding in court to review
an adverse decision by the State Tax Commission can only be instituted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from
the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to:

NYS Dept .  Taxat ion and Finance
Deputy Commiss ioner  and Counsel
Albany,  New York 12227
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

Petitioner' s Representative
Peter L. Faber
Harter,  Secrest & Emery
700 Midtown Tower
Rochester,  NY 14604
Taxing Bureau' s Representative



STATE OF NHi{ YORK

STATE TA>( CCD,II\IISSION

In tlre l4atten of the petition

of

RALPH R. ald ANIG' HARTtr,

for Redetennination of a Deficienqg or
for Refixrd of Pensonal Incqre Tax urder
Article 22 of the Tax Law for the years
L972, 1973 ard L974.

DrcISION

Petitioners, Ralph R. and Anna ltartel, bute 3, Box 2agB, rdaho Fa11s,

Idaho, filed a petition for redetermination of a deficienqg or for refurxl of

personal incqre ta< urder Article 22 of ttre Tax Law for ttre years 1972, L973

arfr, l-974 (File No. 18771).

A Slnall clajms hearing was heLd before Carl P. trfright, Hearing Officer,

at tlre offices of the State Tax Comnission, Orre Ivlarjne Midland pi.aza, Rochester,

New York, on July L9, L979 at 9:l-5 A.M. Petitioner Ra1ph R. Ilartel atrpeared

witLr Peter L. Faber, Esq. TLre Audit Division appeared b1z peter G:otty, Esg.

(I(athy L. Sanderson, Esq., of counsel).

rssuE

V{hether petitioners' horse boarding br:siness was aJ:r activity engaged in

for profit withjn the meaning of section 183 of ttre Intennal Revenue @de.

F]ND]NGS OF FASI

1. Petitioners, Ra]ph R. ard Anna Hartel, filed N]evu york State incsne

tax resident rettrns for 1972, 1973 ad L974, on which tlrey reSrcrted business

losses of 99,196.00, $10,337.00 ard 98r337.00, respectively.

2. Petitioners executed a Consent E<terding tlre period of Lirnitatj-on

for L972 frcm April 15, 1976 tp April L5, L977.
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3. On Febnuaqz 28, L977, tlre Audit Division issued a \lrtice of Deficiency

for L972, 1973 ard L974, holding ttnt tlre hrsiness deductions abcnze ttre hrsiness

inccme were not deductible since ttre activity was not engaged in for profit

urder the provisj-ons of Internal Revenue Code section 183. Ho\,,/ever, the Audit

Division did allow an additional sales tax deduction pen the sales ta< tables

due to the increase in adjusted gross inccnre. Ttre A:dit Division acrcrdingly

asserted additional personal inccne tax of $4t228.70, plus interest of $944.4L,

for a totaL due of $5,173.11.

4. In the Fa1l of L970, petitioner Ralph R. Ilartel accepted a trnsition

as a corporate executive wittr Ttre R. T. FYench Ccrpany ard npved to *re Rochester,

New York area. Drring ttre years 1972, 1973 ard L974, petitioner Ralph R.

Hartel earned wages frcm The R. T. EYench conpany of 9681521.01, 9661790.8I

arrd, $62,77 5. 43, respectively.

When I4r. Itrartel decided to take ttre job with Ttre R. T. Ftenctr Ccnpany,

petitioners looked for a place in the country to l-ive because tlrey had been

residing in a suburb of Chicago, Illirnis ard had experienced problans with

ttteir children. Itrey were arxious to escape frcrn the hazards of r:rban living

to the rnore sheltened atnrrsphere of n:ra1 1ife.

5. Petitioners had seven children, wtro were approaching oollegre age,

ard tley decided to start a business th,at would rnke enough noney to defray

the sr:bstantial college e>S)enses threy anticipated incr:rring. After considering

senreral alternatives, tlre petitioners decided to establish a horse boarding

busjness, in particular, only because the business was one ratrich oould be nrn

in a country settilg. Ttrey had no prior connection wittr horses, eittrer in a

recreational or a business conto<t. Ifr. Hartel, hjmself , had no interest in

horses ard did not ride horses. tfrs. Hartel was afraid of horses ard, at that
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time, none of ttre senren Hartel chj-Idren rode horses (alttough one of tLre

children, the njne-year oJd, later learned to ride after tlre Hartels mrved to

It4arion, New York).

Irb. Hartel read several books on the subject. Ttre petitioners also

investigated tlre operations of otlrer local operators ard projectsd that ttrey

aould charge $80.00 to $90.00 per npntlr board for each stall. ttrey anticipated

that withr 12 stalIs tlpre woutd be potential inccnre of $11000.00 per nonttr.

They estirnat€d tint they c<ruJd bneal< even even if only 75 percent of tlre

stalls were actrrally occupied.

6. lVtren the petitioners began the br.rsiness in 1970, in order to reduce

costs' Ifrs. Hartel ard the llartel ckr-ildren djd ttre day-today vprk on the

stalls ard horses, which included cleaning tlre stalls, feeding ard o<ercising

the horses. Ttre chifdren did not enjoy eitlrer ttre stall r,vork or ttre lprses

ard IvIr. Hartel felt that it was necessary to pay ttrenr an hor.rly rate. He also

hjred ottrer young people, at the sarre wage, to do sone of tLre work. }tu. Ilartel

managed thre business, did repairs, ard rncr^red ttre lavna dr:ring his free time

from his regular job at Ttre R. T. F?ench Company.

7. In I97L, ttre petitioners decided to hire soneone to nranage tlre

business. Ttrereafter, thre manager (If . Iaties) and ttre children d.id ttre r^rcrk

of nxrrlng tLre stalls.

Ik. Laties was active in the pronotion of horse slrolvls, being well

knor^m in ttre area as a shorunran. l,f. Laties had approacfied l\tr. Hartel at one

point ard said that he felt he could bllild up petitioners' hrsiness if peLi-

tioners would tet hjm use thej-r stalls arxl give h-im a concession to n:n shcnr,rs

ard other events, thereby attracting people to ttre facility.

Petitioners agreed *rat I,f . Laties was to receive all rentals above

S.40 per dayr per honse, on transient boarders r,rfro were there for a day or

/
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t't^D. A specific o<erption was made for ti,rc long-term boarders, from vficm

petitioners would receive all tlre inccnre. Ikre fact was clearly urderstood

*lat if Ie. Iiartel could bring in lorq-term boarders, the transient boarders

for which I'tr. Laties was receiving his ccrmnission (rentals) would have to

Leave the stalls. Alttrough l&. raties crculd not r,,vork full-tiJre, it was urderstood

that he wotild be there to feed ttre animals and clean ttre stalls. He was also

expected to deal wittr prospective boarders.

8- Petj-tioners ran thejr hprse boarding enterprise in a trrsiness-like

Ilranner- Ttrey developed a form rental agreerrent for horse boardj-ng, ard threy

kept records of thejr business transactions b1z carefully recording oq:enses

ard by retaining cancelled checks. D-rplicates of receipts for their business

ocperditures were kept ard, on the advice of their accountant, a separate bank

account was maintained for ttre business.

9 - Petitioners attenpted. to get pr:lclic e><po$rre for tlre h:siness by

adventising thejr boarding facilities in local neirrstrnpers. rn addition, they

allowed the local- 4-H Club to use tlre faciligz for horse shcnrys in order to

acquaint mernbers of thre ccmrnrnity witLr ttre tlpe of facilities petitioners had

to offer potential boardens.

l-0. DJring 1972 ard L973' petitioners rnade inprorzenents in order to

uprE:rade the stall facil-ities ard to attract horse sLrows. ltrese included: (a)

res.rfacing the irdoor training arena with six inches of specially washed sard

at a cost of $go- 00 for materials, orcluding labor c-osts; (b) adding nevu

fences ard relniring old fencing for all the Snstr:res, fencing paddocks ard

constructing gates, resurfacing thre floors ard rebuilding ttre doors ard walls

of all 12 stalls, painting the orterior of the barn arxi tack sbp, crcnstructing

a food concession booth to be used at horse shonrs, h-rilding shelves ard

cabjnets for the tack shcp, repairing tlre roof of ttre tack shop ard tlre barn
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d@rs, ard building trash bins and feed bjns for ttre feed rocnr at an aggregate

cost of $2,4L0.L2; (c) replacing the doons on tlre training arena at a crcst of

$159.13; (d) resurfacing the driveway ard parkj-reg apron near the barn ard tack

shop at a cost of $900.00; (e) replacing the pipeline to the water trough

behird ttre paddock ard thre electrical wiring urder tlre hay barn at a qcst of

$246.07t (f) repairing the hay barn shed at a cost of $95.97; ard, (g) purchasing

various rnaterials for the above jobs at a ost of $539.25.

Il. At one tjrre in I97I, the petitioners had 6 stalls leased at an

averag:e of $0S.00 p+ stall per rxentlr. After I97L, tlre 1or,rr revenue-to-o<pense

ratio was due to depressed rnarket corditions. In L972, feed oost dor:bled ard

sffle supply costs tripled. Irnprovenents to thre facilities were nrade at

significant costs.

12. Ttre business losses they sustained in 1972, 1973 ard 1974 were

acttral cash losses ard not nerely "paSrer losses" attributable to depreciation.

For exanple, in 1972 petitioners had lrrsiness expenses of $10,641.00, which

irrcluded depreciation of $4,992.00. In 1973, oq)enses were $1f,365.00 v*rich

included depreciation of $4,876.00. In L974, hrsjness e>cpenses were $8r 4L2.OO

which included depreciation of 95,145.00.

The gross receipts in tlre years at issue were 91,445.00,91,028.00

ard $75.00, respectively. Acordingly, ttrey abardoned the business in L974.

After they abandoned tlre business, tte petitioners tried to lease tlre barns

ard pasture to cover fixed er<penses fon utilities.

13. The cost of t.Lre depreciable assets used in ttre activity was approxi-

nntely $401000.00 fe each of tLre years in issr.re.
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CONCLUSIONS OF I,AI{

A. Ihat the test for determiningr wtrettrer an individual is carrlzing on

a trade or business so ttnt his oq)enses are deductible urder section L62 of

Internal Revenue @de is whettrer ttre individual's primary purpose ard intention

in engaging in tLre activity is to make a profit. In determining wtrettrer an

o<pendifure cqlps wittrjn this sectj.on of the Cod.e, it. beccnes necessarlz to

look at, the origin ard nature of the activity itself. Ttre purpose to derive a

gain must be the principal or prirnary one, Arata v. @mn., 277 F.?A 576. Tro

state t-hre protrnsition diffenently, each ta:<payer is entitled to ecnceive ard

embark upon his or^nr business enterprise, no matter hcw inpractical, idiosyncratic

or qr:estionable of su@ess ttre business may seem to otkrers (Wright v. U.S.,

249 F. Supp. 508). Tterefore, before a loss or a business expense deduction

will be al-lowed' tlre ta<payer must shonr tlnt he had a real purpose to operate

a profitable business, Henry P. White, 23 rc. 90, affd. 227 F.zd, 779.

B. Itrat section l-.I83-2(b), lncqre Ta:< Regmlations, sets fonttr scne of

tlp relevarrt factors, derived principally fron prior case law, which are to be

considered in determining whettrer an activity is engaged in for profit. Sr-rch

factors include: (1) tlre rrEmner in which ttre taxpayer carried on the activitlz;

(2) the e>pertise of tJre taxpayer or his advisors; (3) tLre tine ard effort

operded by the ta)<payer in carrying on the activity; (4) the expectation tlrat

assets used in ttre activity rnay appreciate in value; (5) the suceess of ttre

ta<payer in carrying on other sjmilar or dissirnilar activities; (6) the

taxpayer's history of inccnre or loss wittr restrnct to tlre activity; (7) the

alrpunt of occasional profit, if any, vfrich is earned; (B) ttre financial statrrs

of the ta:<payer; and (9) whettrer el-enrerrts of personal pleasr-rre or recreation

are irnzolved.
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In determining whetLrer an activity is engaged in for profit' tlre

petitioners' intent is considered, but greater weight is given to tlre objective

facts.

While losses of@n occarr dr:ring ttre fornntive years of a hrsiness

ard partiorlarly when the venture j-nvolves anjrnals, "...ttre goal nmst be to

realize a profit on the entire operation, which presupposes not only future

net earni-ngs but also sufficient net earnings to re@up tLre losses vdrich have

neanwhile been sustained in the intenrening years." Bessenyey v. Ccrwn., 45 rc

26L, affd 379 F.2d 252.

C. Although a reasornble expectation of profit may not have been

jrrmediately anticipated, an analysis of ttre petitioners' openation oonfjrms

that tt€re was a profit notive, ard the circr.rnstances irdicate that the peti-

tioners botLr entered into ard continued ttr:is activity wittr tlre objective of

rnaking such profit.

D. mrat the petition of Ralph R. ard Anna Hartel is granted, ard the

Notice of Deficienqr issued on Febnuary 28, 1977 i-s cancelled.

DATD: A1bany, New York

ItAR 1 g tgBf


