
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter the Petition

John C. Hamell

o f
o f

AT'FIDAVIT OF MAIIING

for Redeterminat ion of a
of a Determinat ion or a
Tax under Art ic le 22 of
r974

Deficiency or a Revision
Refund of Personal Income
the Tax Law for the Year

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 5th day of June, 1981, he served the within not ice of Decision by cert i f ied
mai l  upon John C. Hamell ,  Lhe pet i t ioner in the within proceeding, by
enclosing a true copy thereof in a securely sealed postpaid wrapper addressed
as fo l lows:

John C. Hamell
3671 Hudson Manor Terrace, Apt.  5A
Bronx, NY 70463

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the Stat.e of New York.

That deponenL further says
herein and that the address set
of the pet i t ioner.

Sworn to before me this
5 th  day  o f  June,  1981.

that the said addressee
forth on said wrapper is

is the pet i t ioner
the last known address
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STATE OF NET^/ YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

John C. Hamell

AFFIDAVIT OF MAITING

for Redeterminat ion of a
of a Determinat ion or a
Tax under Art ic le 22 of
r974

Deficiency or a Revision
Refund of Personal Income
the Tax Law for the Year

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 5th day of June, 1981, he served the within not ice of Decision by cert i f ied
nail upon Burton Cohen the representative of the petitioner in the within
proceeding, by enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

Mr. Burton Cohen
535 Fif th Ave.
New York, NY 10017

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United Stat.es Postal  Service within the State of New York.

That deponent further says that the said addressee is the representative
of the pet i t ioner herein and that the address set forth on said wrapper is the
last known address of the representat ive of the pet i t ioner.

.r'?
't/ 

.tt/

Sworn to before me this
5 th  day  o f  June,  1981.



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 122?7

June 5 ,  1981

John C. Hamell
3671 Hudson Manor  Ter race ,  Apt .  5A
Bronx, NY 70463

Dear  Mr .  Hamel l :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 690 of the Tax law, any proceeding in court  to review an
adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be comrnenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Deputy Commissioner and Counsel
Albany, New York L2227
Phone lt (518) 4s7-6240

Very truly yours,

STATE TAX COMMISSION

cc: Pel i t ioner 's Representat ive
Burton Cohen
535 Fif th Ave.
New York, NY 10017
Taxing Bureau' s Representat ive



STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of the Pet i t ion

o f

JOHN C. HA}IEIL

for Redeterminat ion of a Def ic iency or
for Refund of Personal Income Tax under
Art ic le 22 of the Tax Law for the Year
1 9 7 4 .

DECISION

Peti t ioner,  John C. Hamell ,  367I Hudson Manor Terrace, Bronx, New York

n6$, f i led a pet i t ion for redeterminat ion of a def ic iency or for refund of

personal income tax under Art ic le 22 of the Tax Law for the year 1974 (Fi Ie No.

1s626).

A smal l  c laims hearing was held before Al len Caplowaith, Hearing 0ff icer,

at the off ices of the State Tax Commission, Two lr tor ld Trade Center,  New York,

N e w  Y o r k ,  o n  M a y  1 4 ,  1 9 8 0  a n d  O c t o b e r  2 4 ,  1 9 8 0  a t  9 : 1 5  A . M .  a n d  1 0 : 4 5  A . M . ,

respect ively.  Pet i t ioner appeared with Burton Cohen, Bsq. The Audit  Divis ion

appeared by  Ra lph  J .  Vecch io ,  Esq.  ( I rw in  Levy ,  Esq. ,  o f  counse l ) .

ISSIiE

Whether pet i t ioner is properly ent i t led to greater deduct ions for medical

and dental  expenses, miscel laneous i temized deduct ions and employee business

expenses, than those al lowed by the Audit  Divis ion.

FINDINGS OF FACT

1 .  P e t i t i o n e r ,

Return for the year

e x p e n s e s  o f  $ 6 8 7 . 0 0 ,

business expenses of

John C. Hamell ,  f i led a Ner^r York

1974 whereon he claimed deduct ions

miscel laneous i temized deduct ions

$3,461  .  oo .

State Income Tax Resident

for medical  and dental

o f  $3 ,255.00  and employee



2 .  0 n  N o v e m b e r  2 6 , 7 9 7 5 ,

Changes to pet i t ioner wherein,

were  made:

-2:

Audit  Divis ion issued a Statement of Audit

a result  of  audit" ,  the fol lowing adjustments

Claimed Substant iated Adjustment

$  602 .00
1  , 703 .00
1 ,85.9 .00

$4 ,  164 .  oo

$260 .00

407 .00
28 .00

700 .00

134 .00

188 .  00

157  . 00

$42 .00

-0 -
-0 -
-0 -

-0 -

88 .00

41  . 00

was employed

to teaching

he conducted

as a music teacher

c lassroom courses

the orchestra and

the

t t a s

Medica l
Miscel laneous
Ernployee Business Expenses

Total  Adjustments

Depreciat ion
Storage of equipment during

studies abroad
Gif ts to employees and hosts
Business entertainmerlt expenses
Post,age, stat ionery & European

telephone
Repairs to musical  instnrments

and equipment
Mus ic ,  p ro fess ion  and o f f i ce

suppl ies

$ 687 .00
3 ,255 .  oo
3 ,46L .00

$  85 .00
1  ,552  .  00
L ,602 .00

Accordingly,  a Not ice of Def ic iency was issued against pet i t ioner on

June 28 ,  1976 asser t ing  add i t iona l  persona l  income tax  o f  $385.88 ,  p lus  in te res t

o f  $ 3 9 . 4 5 ,  f o r  a  t o t a l  d u e  o f  $ 4 2 5 . 3 5 .

3. During the hearing pet i t ioner submitted documentat ion evidencing bona

f ide medical  and dental  expenditures during 7974 of $362.34. The amount

c la imed fo r  "Hosp i ta l "  o f  $654.00  was conceded by  pe t i t ioner .

4 .  The ad jus tment  o f  $1 ,703.00  to  pe t i t ioner rs  c la imed misce l laneous

itemized deduct ions was comprised of separate adjustments to var ious, categori-

ca l l y  d is t inc t  deduc t ions  as  fo l lows:

Claimed Allowed Adjustnent

$  218 .00

407  .00
28 .00

700 .00

134 .00

100  .00

116 .00
Si, ?o-5T-0Total  Adjustment

5 .  Dur ing  the  year  a t  i ssue,  pe t i t ioner

at Bronx Community College, where in addition

such as music appreciat ion and music history,
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choir .  In addit ion to his wages derived from Bronx Community CoI lege, pet i t ioner

derived $635. 25 from occasional subst i tut ing at other schools.  No other income

was derived by pet i t ioner during the year 1974.

6. From August 7, 1974 Lhrough September 1975, pet i t ioner $/as on sabbat ical

leave. He spenL such leave in Europe studying music with a prominant conductor.

Many of the deduct ions at issue herein were incurred in Europe whi le on sabbat ical

Ieave. Pet i t ioner contended that such deduct ions are properly deduct ible as

educat ional expenses since his travel and study abroad improved his ski l ls as a

music teacher and conductor.  He futher contended that such studies lead to his

receiving a doctoral  equivalency and ul t imately a promotion from assistant to

a s s o c i a L e  p r o f e s s o r .

7. Pet i t ioner claimed a depreciat ion deduct ion for several  i tems purchased

pr io r  to  the  year  a t  i ssue cons is t ing  o f  records  and tapes ,  a  por tab le  casset te

recorder,  cassette tape deck and microphones, an FM radio and a calculator.  He

maintained that such i tems $rere used solely in connect ion with his employment.

No documentat ion was presented to evidence the purchase of said i tems. As

deprec ia t ion  o f  purchases  dur ing  7974,  pe t i t ioner  c la imed $21.00 .  Sa id  amount

was computed by dividing such purchases of $84.40 by an est imated l i fe of four

years. Proper evidence was submitted with respect to the 1974 purchases.

8. In support  of  pet i t ioner 's claimed deduct ion for "storage of equipment

during studies abroadtr of  $407.00, pet i t ioner submitted two checks to V. Sant ini

Inc. total ing $296.88. No evidence r^ras submitted to establ ish that said payee

was a storage company or that such purported storage space was ut i l ized for

musical  equipment and instruments. Further,  no information was offered with

respec t  to  the  d ispos i t ion  o f  pe t i t ioner 's  persona l  househo ld  e f fec ts  s

terminated his interest in his apartment pr ior to his travel ing abroad.

since he
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9. Proper evidence was submitted during the hearing with respect to the

deduct ion  c la imed fo r  ' rg i f t s  to  employees  and hos ts"  o f  $28.00 .

10. With respect to pet i t ioner 's deduct ion claimed for "business entertainrnent

expenses" of $700.00, he submitted a schedule, diary and various receipts

evidencing his ent i t lement to a port ion of such deduct ions.

11. Pet i t ioner submitted receipts documenting his expenditures claimed for

"postage, stat ionery and European telephonet '  of  $134.00, however no business

purpose was establ ished relat ive to such deduct ion.

12. Pet i t ioner submitted documentary evidence to establ ish that he is

properly ent i t led to the ful l  deduct ion of $188.00 claimed for t ' repairs to

musical  instruments and equipmentrr .  The adjustment of $100.00 to such deduct ion

was re la ted  to  a  repa i r  on  pe t i t ioner 's  v io l in .

13. Review of docunentat ion submitted with respect to pet i t ioner 's deduct ion

c la imed fo r r rmus ic ,  p ro fess iona l  and o f f i ce  supp l ies"  o f  $157.00  ind ica tes  tha t

the adjustment of $116.00 made by the Audit  Divis ion was with respect to the

purchase of a "Kart-A-Bagi l  i tem of luggage. No business purpose was explained

for the purchase of such i tem.

14.  "Employee bus iness  expenses"  c la imed by  pe t i t ioner  o f  $3r461.00  were

most ly incurred in Europe and were comprised of f ive separate deduct ions as

f o l l o w s :  a i r p l a i n e ,  $ 7 7 7 . 0 0 ;  r a i l r o a d ,  $ 4 4 5 . 0 0 ;  m e a l s  a n d  l o d g i n g ,  $ 5 7 4 . 0 0 ;

s t ree t  cars  and subways,  $L27.00 ;  and au tomobi le ,  $1 ,538.00 .  A l though pe t i t ioner

presented some documentat ion in support  of  the above stated deduct ions, no

business relat ionship could be determined for the bulk of said deduct ions

c la imed.
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CONCIUSIONS OF I,AI{

A. That the adjustment to medical  and dental  expenses is sustained since

pet i t ioner 's substant iated deduct ions were less than the 3 percent l imitat ion

required pursuant to sect ion 213(a)(1) of the rnternal Revenue code.

B. That the adjustments made by the Audit  Divis ion to the fol lowing

deduct ions claimed as miscel laneous i temized deduct ions are hereby sustained

since pet i t ioner has fai led to sat isfy the record keeping requirements of

Treasury Regulat ion 1.274-5 and addit ional ly has fai led to sustain his burden

of proof required pursuant to sect ion 689(e) of the Tax Law to show that he is

properly ent. i t led to greater deduct ions than those al lowed.

Deduct ion Claimed AI lowed Adjustment

D e p r e c i a t i o n  9 2 6 0 . 0 0  9 4 2 . 0 0  9 2 1 8 . 0 0
Storage of equipment during

s tud ies  abroad 407.00  -0 -  407.00
Postage, stat ionery and European

te lephone 134.00  -0 -  134.00
Mus ic ,  p ro fess iona l  and o f f i ce

s u p p l i e s  1 5 7 . 0 0  4 1 . 0 0  1 1 6 . 0 0

C. That the adjustment to pet i t ioner 's claimed deduct ion for "business

entertainment expenses" is reduced from 9700.00 to S500.00 based on substant iat ion

submitted.

D. That the adjustment to

employees  and hos ts"  o f  $28.00

E. That the adjustment of

"repairs to musical  instruments

at ion submitted.

pe t i t ioner ts  c la imed deduct ion  fo r  "g i f t s  to

is cancelled based on substantiation submitted.

$100.00  to  pe t i t ioner ts  c la imed deduct ion  fo r

and equipmenti l  is cancel led based on substant i-

F. That.  al though pet i t ioner is properly ent i t led to deduct those "employee

business expenses" which were incurred in Europe whi le on sabbat ical  leave as

Educat ional Expenses, since such travel was incurred for the purpose of,  and
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did in fact improve pet i t ioner 's ski l ls as a music teacher,  such deduct ions

were not substantiated to an extent greater than that allowed by the Audit

D iv is ion .  Accord ing ly ,  the  ad jus tment  o f  $1r859.00  to  pe t i t ioner 's  c la imed

"employee bus iness  expenses ' t  o f  $3  1461.00  is  hereby  sus ta ined.

G. That the pet i t ion of John C. Hamell  is granted to the extent provided

in  Conc lus ions  o f  Law "C" ,  "D"  and "E" ,  supra ,  and tha t  sa id  pe t i t ion  is ,  in

a l l  o ther  respec ts ,  den ied .

H. That the Audit  Divis ion is hereby directed to modify the Not ice of

Def ic iency dated June 28, I976 to be consistent with the decision rendered

here in .

DATED: Albany, New York

J UN 5 1981
COMMISSION


