
STATE OF NEW YORK

STATE TAX COMI"IISSION

In the Matter of the Pet i t ion
o f

Abraham & Vivian Halpern

for Redeterminat ion of a Def ic iency or a Revision
of a Determination or a Refund of Personal Income
Tax under Article 22 of the Tax Law for the Year
L 9 7 2 .

AFFIDAVIT OF MAITING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an enployee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 30th day of 0ctober,  1981, he served the within not ice of Decision by
cert . i f ied mai l  upon Abraham & Vivian Halpern, the pet i t ioner in the within
proceedinS, bY enclosing a true copy thereof in a securely sealed postpaid
I,Jrapper addressed as fol lows:

Abraham & Vivian Halpern
8447 N.  West  10 th  S t .
Ft.  Lauderdale, FL 33322

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent
herein and that the
of the pet i t ioner.

further says that the
address set forth on

said addressee is the pet i t ioner

Sworn to before me this
30 th  day  o f  October ,  1981.



STATB OF NEW YORK
STATB TAX COMMISSION

In the Matter of the Pet i t ion
o f

Abraham & Vivian Halpern

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income
Tax under Article 22 of the Tax Law for the Year
L 9 7 2 .

AFFIDAVIT OT'MAILING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 30th day of October,  1981, he served the within not ice of Decision by
cert i f ied mai l  upon Bernard Halpern the representat ive of the pet i t ioner in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid vrrapper addressed as fol lows:

Bernard Halpern
130 West 42nd St.
New York, NY 10036

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says that the said addressee is
of the pet i t ioner herein and that the address set forth on
last known address of the representat ive of the pet i t ioner.

Lhe representative
said wrapper is the

Sworn to before ne this
30 th  day  o f  October ,  1981.



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

October  30 ,  1981

Abraham & Vivian Halpern
8447 N.  West  10 th  S t .
Ft.  Lauderdale, FL 33322

Dear  Mr .  &  l l r s .  Ha lpern :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 690 of the Tax Law, any proceeding in court  to review an
adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

fnquiries concerning the computation of tax due or refund allowed in accordance
with this decision mav be addressed to:

NYS Dept. Taxation and Finance
Deputy Commissioner and Counsel
Albany, New York 12227
Phone it (51B) 457-6240

Very truly yours,

STATE TAX COMMISSION

cc: Pet i t ionert  s Representat ive
Bernard Halpern
130 West 42nd St. .
New York, NY 10036
Taxing Bureau' s Representat. ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petit ions

o f

ABRAHAM HATPERN and VIVIAN HALPERN

for Redeterminat ion of Def ic iencies or for
Refund of Personal Income Tax under Article 22
of the Tax Law for the Year 1972.

DECISION

Peti t ioners, Abrahan Halpern and Vivian Halpern, 8447 N. West 10th Street,

Fort  f ,auderdale, Flor ida 33322, f i led pet i t ions for redeterminat ion of def ic iencies

or for refund of personal income tax under Article 22 of the Tax Law for the

year  7972 (F i le  Nos.  77696 & 17697) .

A smal l  c laims hearing was held before James Hoefer,  Hearing 0ff icer,  at

the off ices of the State Tax Commission, Two World Trade Center,  New York, New

York ,  on  Wednesday,  Januaxy  7 ,  1981 a t  1 :15  P.M.  Pet i t ioners ,  Abraham Halpern

and Vivian Halpern, appeared by Bernard Halpern, CPA. The Audit  Divis ion

appeared by  Ra1ph J .  Vecch io ,  Esq.  (Ange lo  Scope l l i to ,  Esq. ,  o f  counse l ) .

ISSIIES

I.  I* lhether sect ion 612(b)(11) of the Tax Law, as added by Chapter l  of

the laws of '1.972, 
is violative of due process and unconstitutional, when

appl ied to a 1972 long-term capital  gain deduct ion which l ras generated as the

result  of  the inst.al lment method of report ing a gain real ized from a sale

consumated in 1969.

I I .  l lhether the not ices of def ic iency maiLed to pet i t ioners on November 22,

1976 were  t ime ly  i ssued.
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FINDINGS OF FACT

1. Pet i t ioners, Abraham Halpern and Vivian Halpern, t imely f i led separate

New York State nonresident income tax returns for 7972 on combined forn IT-209.

In the New York State columtrs of said return each pet i t ioner reported a long-term

c a p i t a l  g a i n  o f  $ 8 4 , 2 7 L . 4 5 .

2, On December 15, 7975 pet i t ioners executed a consent extending the

period of l imit .at ion upon assessment of personal income tax for the year 7972

unt i l  Apri l  15, 1977 .  Said consent was val idated by the Audit  Divis ion on

December  30 ,  1975.

3. 0n Novembet 22, L976 separate not ices of def ic iency were issued to

petitioners Abraham Halpern and Vivian Halpern for the year 1972. Additional

persona l  income tax  asser ted  aga ins t  Abraham Halpern  amounted to  $1 ,512.15 ,

wh i le  persona l  income tax  assessed aga ins t  V iv ian  Ha lpern  to ta led  $1r399.33 .

Both not ices of def ic iency were based on statements of audit  changes wherein

total  New York income reported by each pet i t ioner was increased by $161854.29,

said amount represent ing the 20 percent long-term capital  gain deduct ion

modif icat ion provided for in sect ion 6L2(b) (11) of the Tax Law. The modif icat ion

was comput.ed by mult iply ing pet i t . ionersr long-term capital  gain deduct ion

($84,27L.45  fo r  each pe t i t ioner )  by  20  percent .  An ad jus tment  was a lso  made

reducing New York i temized deduct ions by $883.56 for the modif icat ion for

a l locab le  expenses  ITax  Law sec t ion  6 f5 (c ) (4 ) ] .  Pe t i t ioners  d id  no t  p ro tes t

the modif icat ion for al locable expense adjustment and, accordingly,  same is not

a t  i s s u e .

4. In 1969 pet. i t ioners entered into a sale which produced a long-term

capital  gain. Pet i t ioners elected to report  said gain via the instal lment

method Ifnternal Revenue Code section 453] whereby income is recognized in the
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year the installment payments are actually received. In 
'1,972 

each petitioner

real ized a net long-term capital  gain from the 1969 instal lment sale of

$168'542.90. Pursuant to sect ion 1202 of the Internal Revenue Code, 50 percent

o f  sa id  cap i ta l  ga in  ($84,27 ! .45)  was deducted  f rom gross  income.

5 .  Sec t ion  612(b) (11)  o f  the  Tax  Law was added by  Chapter  1  o f  the  Laws

of 1972, approved on January 4, 1972 and effect ive for al l  taxable years

beginning on or after January 1, 7972. Pet i t ioners argue that to apply sect ion

672(b) (11) of the Tax Law to a 1972 long-term capital  gain deduct ion generated

from a 1969 sale reported on the instal lment basis const i tutes retroact ive

appl icat. ion of a substant ive change in law, not merely a rate increase and,

therefore, v iolates due process and is unconst i tut ional.

6.  I t  was also contended that pet i t ioners Abraham Halpern and Vivian

Halpern did not receive the not ices of def ic iency dated November 22, 1975 and

that the statute of l imitat ions had therefore expired. Both not ices of def ic iency

were addressed to pet i t ioners at their  Fort  Lauderdale, Flor ida residence, the

address shown on their  1972 New York return and the address st i l l  used by

pet i t ioners in December, 1978. The not ices of def ic iency were t imely protested

by pet i t ioners within the st .atutory 90 day period via separately f i led pet i t ions

for redeterminat ion.

CONCLUSIONS OF IAW

A. That the constitutionality of the laws of the State of New York is

presumed by the State Tax Commission. There is no jur isdict ion at the administra-

t ive leve1 to declare such laws unconst i tut ional;  therefore, i t  must be presumed

that the relevant sections of the law are constitutional to the extent that

they relate to the imposition of the income tax liability on petitioners.
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B. That the not ices of def ic iency dated Novembe r 22,1976 were t i rnely

issued within the extended period of l imitat ion upon assessment (Apri l  15,

L977) ancl that said not ices vrere also mai led to pet i t ioners at their  last known

address pursuant to sect ion 681(a) of the Tax Law. Addit ional ly,  the fact that

pet i t ions were t imely f i led for redeterminat ion of the not ices of def ic iency

provides ample evidence that said not ices were in fact received by pet i t ioners.

C. That pet i t ioners chose to report  the 1969 gain on the instal lment.

basis and, in doing so, took the chance that the rate of tax might change or

that the proportionate amount of capital gain to be taken into account might

change (Golden v. Commissioner,  47 B.T.A. 94).  That the nature of any gain and

the rate of tax to be applied is determined by the law in effect when payrnent

is received (Rosenblatt  v.  New York State Tax Commission, 106 Misc.2d 49A; $3

N.Y .S  . 2d  987 ) .

D. That the petit ions of Abraham Halpern and Vivian Halpern are denied

and the not ices of def ic iency

with such addit ional interest

DATED: Albany, New York

ocT 3 0 1981

dated November 22, 1976 ate sustained, together

as is lawfully due and owing.

TE TAX COMI'IISSION

R(


