
STATE OF NET.T YORK

STATE TAX COMMISSION

In the Hatter of the Petition
o f

Carmelo Gugino, Jr.

AFFIDAVIT OF MAITING

for Redeterminat ion of a
of a Determination or a
Tax under Art ic le 22 of
1 9 7 4 .

Defic iency or a Revision
Refund of Personal Income
the Tax Law for the Year

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 3rd day of JuIy,  1981, he served the within not ice of Decision by cert i f ied
mai l  upon Carmelo Gugino, Jr. ,  the pet i t ioner in the within proceedinS, by
enclosing a true copy thereof in a securely sealed postpaid virapper addressed
as fo l lows:

Carmelo Gugino, Jr.
7526 E. Quaker Rd.
Orchard Park, NY 14127

and by deposit ing same encl,osed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says
herein and that the address set
of the pet i t ioner.

Sworn to before me this
3rd  day  o f  Ju1y ,  1981.

said addressee is the pet i t ioner
said wrapper is t Iast known address

that the
forth on



STATE OF NEId YORK
STATB TAX COMMISSION

In the Matter of the Pet i t ion
o f

Carmelo Gugino, Jr.

AT'FIDAVIT OF MAITING

for Redetermination of a
of a Determinat ion or a
Tax under Art lc le 22 of
1 9 7 4 .

Defic iency or a Revision
Refund of Personal Income
the Tax Law for the Year

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 3rd day of July,  1981, he served the within not ice of Decision by cert i f ied
mail upon Edward J. Schunk the representative of the petitioner in the within
proceedinS, bY enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

Edward J. Schunk
3B71 Harlern Rd.
Buffalo, NY L4215

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exi lusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the representat ive
of the pet i t ioner herein and that the address set forth on said wrapper is the
last known address of the representat ive of the pet i t ioner.

Sworn to before me this
3rd  day  o f  Ju ly ,  1981.



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 1?227

July  3,  1981

Carmelo Gugino, Jr.
7526 E. Quaker Rd.
Orchard Park, NY 14127

Dear Mr. Gugino:

Please take notice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 690 of the Tax Law, any proceeding in court  to review an
adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months fron the
date of this not ice.

fnquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Deputy Commissioner and Counsel
Albany, New York L2227
Phone /l (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive
Edward J. Schunk
3871 Har lem Rd.
Buffalo, NY 142L5
Taxing Bureaut s Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion :

o f

CARMELO GUGINO. JR. and ELIZABETH GUGINO : DECISION

for  Redeterminat ion of  a Def ic iency or  for  :
Refund of  Personal  Income Tax under Ar t ic le  22
of  the Tax Law for  the Year 1974.  :

Peti t ioners Camelo Gugino, Jr.  and El izabeth Gugino, 7526 East Quaker

Road, Orchard Park, New York 14727, f i led a pet i t ion for redeterminat ion of a

def ic iency or for refund of personal income tax under Art ic le 22 of the Tax

Law for the year 1974 (Fi Ie No. 20229).

A smal l  c laims hearing was held before Carl  P. I^ l r ight,  Hearing Off icer,

at the off ices of the State Tax Commission, Genesee Bui lding, One lr lest Genesee

St ree t ,  Bu f fa lo ,  New York ,  on  Ju ly  8 ,  1980 a t  2 :45  P.M.  Pet i t ioners  appeared

by Edward J. Schunk. The Audit  Divis ion appeared by Ralph J. Vecchio, Esq.

(Pat r i c ia  L .  Brumbaugh,  Esq.  ,  o f  counse l ) .

ISSUES

I .  Whether  the pet i t ioners susta ined the burden of  proof  regarding a

casual ty  loss deduct ion on thei r  1974 New York State income tax return.

I I .  Whether  the pet i t ioners had proper ly  d iv ided equal ly  the renta l

income on thei r  combined income tax return for  I974.

FINDINGS OF FACT

1. Pet i t ioners, Carmelo Gugino, Jr.  and El izabeth Gugino, t imely f i led a

New York State Combined Income Tax Return for 1974. On said return they

deducted  a  ne t  casua l ty  loss  o f  $1 ,400.00  and each repor ted  ren ta l  income o f

$ 1 1 , 8 6 6 . 1 1 .
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2. 0n June 27, 1977 the Audit  Divis ion issued a Not ice of Def ic iency for

L974 against the pet i t ioner Carmelo Gugino, Jr.  imposing addit ional personal

i n c o m e  t a x  o f  $ L r 9 4 4 . 9 2 ,  p l u s  i n t e r e s t  o f  $ 3 6 3 . 7 1 ,  l e s s  o v e r p a y m e n t  o f  $ 9 6 8 . 3 9

and in te res t  o f  $181.09  (due pe t i t ioner  E t izabeth  Gug ino) ,  leav ing  a  ba lance

due o f  $11159.15 .  The Not ice  was issued w i th  the  exp lanat ion  tha t ,  " .  casua l ty

loss on property not used in a trade or business is measured by the di f ference

between i ts fair  market value immediately before and immediatelv after the

casualty,  reduced by any insurance received. The amount of the to"" t ror 
"" .h

casualty must be further reduced by $100.00. The casualty loss claimed on

your return does not warrant a deduct ion for more than the cost of  removal of

the damaged tree. Therefore, the deduct ion taken has been adjusted as shown.

l,Jhen fil ing form IT-208 and income is divided equally between husband and

wife, the income that is div ided musL be joint ly earned. Since the rental

income was on property owned by the husband, an adjustment has been made to

cor rec t  the  husband 's  and w i fe 's  New York  income."

3. 0n July 29, 1974, pet i t ioners suffered a casualty loss caused by

l ightning str ik ing a white birch tree located on the front lawn area of the

pet i t ioners '  home.

On July 30, 1974 pet i t ioner requested that a representat ive of Davey Tree

Expert  Company inspect the damage and render his opinion as to the possibi l i ty

of restorat ion. I t  was Davey Tree Expert  Company's opinion that the l ightning

had destroyed the white birch and that i t  would cost $1,500.00 to replace the

t r e e .

4. The Audit  Divis ion requested,

the property.  Pet i t ioner submitted a

and pet i t ioner  secured an appraisal  of

le t ter  dated Septernber 30,  1976 f rom a
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representat ive of Caine Real Estate, Inc. who was famil iar with the property

and the general  area, which stated, in part ,  the fol lowing:

".  After reviewing the pictures of
this specimen birch tree on the above mentioned property,  and
the $1,500.00 est imate from Davey Tree Company as to the value
of this tree; I  feel  that the property has been diminished by

$ 1 , 5 0 0 . 0 0 .

Please be assured that the above appraisal  is rendered by me
based on my knowledge of the real estate market in Orchard
P a r k ,  .  .  . t t

5. Pet i t ioners test i f ied that the property was approximately f ive acres,

with approximately one hundred to two hundred trees on said property, along

with a house valued at over one hundred f i f tv thousand dol lars.

6 .  0n  or  about  December  11 ,  196t ,  pe t i t ioners ,  Carmelo  Gug ino ,  J r .  and

El izabeth Gugino, purchased certain industr ial  real  estaLe located at 601 Ohio

Street,  Buffalo,  New York. This real estate has been rented to a local manufactur-

ing company from the t ime of i ts purchase. The pet i t ioners at the t ime of

purchase and st i l l  do consider this to be joint ly owned property.  The only

reason for having the deed recorded in Lhe name of Carmelo Gugino, Jr.  was for

the convenience of the joint  owners in negot iat ing leases, f inancing, improvements,

etc.  During the period of ownership, pet i t ioners have f i led form IT-208 for

New York StaLe tax purposes and have consistantly reflected the income from

rental  of  this real  estate as joint  income. Pet i t ioners have been examined in

the past by the Department of Taxation and Finance and no adjustment was made

regarding this spl i t t ing of income.

During the period of ownership of this bui lding, the loca1 manufactur ing

company which occupies i t  has expanded i ts operat ions signi f icant ly.  Employment

increased from approximately 20 in 7962 to the current level of approximately

135. In order to secure f inancing for this expansion, both Carmelo Gugino, Jr.
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and El izabeth Gugino were required to sign unl i rni ted guarantees for these

I o a n s .

7 .  The in i t ia l  depos i t  o f  $4 ,000.00  fo r  the  purchase o f  the  rea l  p roper ty

came from joint  funds accumulated by both Carmelo Gugino, Jr.  and El izabeth W.

Gugino. Prior to the closing Carmelo Gugino, Jr. arrd El-izabeth W. Gugino

joint ly borrowed $18r000.00 from Manufacturers and Traders Trust Company.

These funds were used as an additional down paynent on the purchase of real

es ta te  in  ques t ion .  The $181000.00  loan was pa id  back  to  Manufac turers  and

Traders Trust Company over a period of years from funds earned by both Carmelo

Gugino, Jr.  and El izabeth tr l .  Gugino with f inal  payment made in October 1968.

Prior to closing Carmelo Gugino, Jr.  and El izabeth W. Gugino joint ly

borrowed an addit ional $10,000.00 from Manufacturers and Traders Trust Company.

This $10,000.00 loan was made because the mortgagor,  Er ie County Savings Bank,

requ i red  an  escrow o f  $10,000.00  un t i l  a  heat ing  p lan t  was  ins ta l led  on  the

premises. The above mentioned $10r000.00 loan was repaid to Manufacturers and

Traders Trust Company in February 7962 when Erie County Savings Bank released

the funds held in escrow.

8. The attorney who advised and represented the pet i t ioners in their

negot iat ions and purchases of the rental  property stated, in part ,  in a sworn

aff idavi t  the fol lowing:

"That dur ing the period of negot iat ions for and purchase
of this property by Carmelo Jr.  and El izabeth I , / .  Gugino i t
would have been extremely di f f icul t  for El izabeth I . l .  Gugino to
be in attendance for the signing of documenLs such as mortgages,
leases ,  e tc . ,  inherent  in  th is  type  o f  t ransac t ion .

That i t  was at my suggest ion that,  as a matter of  convenience,
the Deed and Mortgage documents were recorded in the name of
Carmelo Gugino ,  Jx. alone and that at  some later date that a
'rCorrect ing Deed" could be executed and recorded to ref lect the
true ownership of the property.
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was an overs ight  that  the t tCorrect ing Deedfr  was
executed and recorded.

is  my opinion that the real estate located at 601
Buffalo, New York, is owned joint ly by Carmelo Jr.
W.  Gug ino .

9. 0n July 3, 1980 a correct ing deed was f i led ref lect ing that the t i t le

to real estate located at 601 Ohio Street Buffalo,  Nerd York be held by Carmelo

Gugino, Jr.  and his wife as tenants by the ent irety and not by Carmelo Gugino,

J r .  ind iv idua l l v .

CONCI,USIONS OF IAW

A. That the appraisal  of  the Davey Tree Expert  Company is inval id,  s ince

it only appraised the value of the individual tree and not the actual loss in

fair  market value of the ent ire real property.  That the statement by Caine

ReaI Estate, Inc. is based upon the appraisal  of  Davey Tree Expert  Company and

does not recognize the effects of any general  market decl ine affect ing undamaged

as wel l  as damaged property which may occur simultaneously with the casualty.

Rev. Rul 68-29. Accordingly,  pet i t ioners have fai led to sustain the burden of

proof which is imposed by sect ion 689(e) of the Tax Law to show they are

ent i t led to a greater amount than al lowed by the Audit  Divis ion.

B. That pet i t ioners do actual ly own property together,  (whether the

ownership was acquired by g i f t  or  purchase) the mere fact  that  i t  is  held in

the name of  only  one of  the spouses doesn' t  make i t  the property  of  that

spouse.  Income and capi ta l  gains f rom the property  should be d iv ided and

reported for  income tax purposes in  accordance wi th the share of  property

benef ic ia l ly  owned by each spouse even though for  convenience or  other  reasons

the property  is  technical ly  held or  recorded in the name of  only  one spouse.

Dunham, (1933) 27 BTA 1068; First  Nat ional Bank of Duluth, Admr. (1928) 13 BTA

1096 (NA) ;  Graeper ,  (1933)  27  BTA 632(A) ;  H inck lqy ,  (L927)  6  BTA 3 t2(a) ;

F l a c h ,  ( 1 9 2 8 )  1 3  B T A  3 8 3 ( 4 ) ;  A l l e n  v .  B e a z l e y ,  ( 1 9 4 6 ,  C A 5 )  7 5 7  F 2 d  9 7 A .
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C. That in determining income tax l iabi l i ty the courts have stated that

the tax ing author i t ies should look at  the actual i t ies,  the substance,  the

real i t ies and not  the form of  the t ransact ion,  in  determin ing such tax l iab i l i t ies.

General ly ,  where par t ies have a bona f ide understanding,  wr i t ten or  ora l ,  to

d iv ide prof i ts  in  speci f ied proport ions and thei r  act ions support  sa id understand-

ing they are taxable only  wi th respect  to  thei r  proport ionate share (Al len v.

Beazley,  supra.)  Therefore,  the pet i t ioners proper ly  d iv ided equal ly  the

renta l  income on thei r  combined income tax return for  1974.

D.  That  the pet i t ion of  Carmelo Gugino,  Jr .  and ELizabeth Gugino is

granted to the extent  prov ided in Conclus ion of  Law "C";  and that ,  except  as

so  g ran ted ,  t he  pe t i t i on  i s  i n  a l l  o the r  respec ts  den ied .

E.  That  the Audi t  Div is ion is  hereby d i rected to modi fy  the Not ice of

Def ic iency dated June 27,  1977 to be consistent .  wi th the decis ion rendered

he re in .

DATED: Albany, New York

JUL 0 3 1gg1

COMMISSIONER


