
STATE OF NEW YORK
STATE TAX COMUISSION

In the Matter of the Pet i t ion

o f

Benjanin &, Zof ia Gri f f in

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Personal Income Tax

under Article 22 of the Tax Law

for  the  Year  1968.

AFFIDAVIT OF UAILING

State of Ners York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of  the Department  of  Taxat ion and Finance,  over  18 years of  age,  and that  on the

18th day of  March,  1981,  he served the wi th in not ice of  Decis ion by cer t i f ied

mai l  upon Benjamin & Zof ia Gr i f f in ,  the pet i t ioner  in  the wi th in proceeding,  by

enclos ing a t rue copy thereof  in  a securely  sealed postpaid wrapper addressed as

fo l l ows :

Benjamin & Zofia Griff in
69-70 180rh Sr.
F1ushing, NY 11365

and by deposi t ing same enclosed in a postpaid

(post  of f ice or  of f ic ia l  deposi tory)  under the

Uni ted States Posta l  Serv ice wi th in the State

That deponent further says that the said

and that  the address set  for th on said wrapper

pet i t ioner.

Sworn to before me this

18 th  day  o f  March ,  1981.

)

properly addressed wrapper in a

exclusive care and custody of the

of New York.

addressee is the pet i t ioner herein

is the last known address of the

g,



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

M a r c h  1 8 ,  1 9 8 1

Benjamin & Zof ia Gri f f in
69-70 180rh  Sr .
Flushing, NY 11365

Dear  Mr .  &  Mrs .  Gr i f f in :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of reviele at the adninistrative level.
Pursuant to sect ion(s) 690 of the Tax Law, any proceeding in court  to review
an adverse decision by the State Tax Commission can only be inst i tuted under
Article 78 of the Civil Practice Laws and Rules, and must be corunenced in the
Supreme Court of the State of New York, Albany County, within 4 montbs from
the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to:

NYS Dept .  Taxat ion  and F inance
Deputy  Commiss ioner  and Counse l
A l b a n y ,  N e w  Y o r k  1 2 2 2 7
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

Pet i t ioner '  s  Representat ive

Taxing Bureau's  Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

BENJAUIN GRIFFEN and ZOFIA GRIFFEN

for Redeterminat ion of a Def ic iency or
for Refund of Personal Income Tax under
Art ic le 22 of the Tax law for the Year
1968.

DECISION

Pet i t ioners ,  Ben jamin  Gr i f fen  and Zof ia  Gr i f fen ,  69-70  180th  St ree t ,

Flushing, New York, f i led a pet i t ion for redeterminat ion of a def ic iency or

for refund of personal income tax under Art ic le 22 of the Tax Law for the year

1968 (Fi le No. t4240) .

A formal hearing was held before James T. Prendergast,  Hearing Off icer,

at the off ices of the State Tax Commission, Two World Trade Center,  New York,

New York, on September 19, 1978. Pet i t ioner Benjamin Gri f fen appeared pro se

and for pet i t ioner Zof ia Gri f fen. The Audit  Divis ion appeared by Peter Crotty,

E s q .  ( P a u I  A .  L e f e b v r e ,  E s q . ,  o f  c o u n s e l ) .

ISSI]E

Whether pet i t ioners are ent i t led to a foreign expropriat ion loss and, i f

sor in what amount.

FINDINGS OF FACT

1. Pet i t ioners, Benjamin Gri f fen and Zof ia Gri f fen, f i led t imely New

York State income tax reLurns for 1968.

2. A Not ice of Def ic iency and a Statement of Audit  Changes were issued

aga ins t  pe t i t ioners  fo r  1968,  fo r  income taxes  due o f  $7 ,720.53 ,  p lus  $308.44

i n  i n t e r e s t ,  f o r  a  t o t a l  o f  $ 2 , 0 2 8 . 9 7 .

3. Pet i t ioners subsequent ly f i led a t imely pet i t ion for revision of

these determinat ions.
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4.  Fol lowing the demise of  h is  father  and two

Gri f fen owned a one-th i rd in terest  in  an apartment

Iand in Warsaw, Poland.

of his brothers, Benjamin

building and accompanying

5.  Benjamin Gr i f fen le f t  Poland before Wor ld hrar  I I  and came to the

Un i ted  S ta tes .

6. The Government of Poland expropriated the land accompanying the

apartment  bui ld ing no la ter  than 1947.

7.  Two of  Benjamin Gr i f fents brothers were in  l r larsaw, Poland af ter  l . /or ld

I t rar  I I .  One brother  le f t  Poland no la ter  than 7949 and the other  brother  le f t

Poland no la ter  than 1951.  At  the t ime Benjamin Gr i f fen 's  brothers le f t

Poland,  an agent  l^ ras le f t  in  charge of  the property .  This  agent  co l lected

rent  and p laced the money in an account  to be expended in accordance wi th the

d i rec t i on  o f  one  o f  pe t i t i one r ' s  b ro the rs .  Ne i t he r  Ben jam in  Gr i f f en  no r  h i s

brothers received the income der ived f rom the apartment  bui ld ing af ter  h is

b ro the rs  l e f t  Po land .

8.  Benjamin Gr i f fen learned that  he could be re imbursed for  h is  loss

when the Foreign Cla ims Set t lement  Commission made publ ic  announcements to

reg i s te r .  Th i s  occu red  no  ea r l i e r  t han  L959 .

9.  Benjamin Gr i f fen pursued h is  r ights before the Foreign Cla ims Set t lement

Commission.  In  a decis j -on dated February 23r  1966 the Foreign Cla ims Set t lement

Commission rendered a f ina l  decis ion which found that  Benjamin Gr i f fen owned a

one-th i rd in terest  in  a cer ta in parcel  of  land wi th an apartment  bui ld ing.

The Commission a lso found that  the value of  Benjamin Gr i f fen 's  in terest  in  the

subject  property  was $50,000.00 and that  the property  was expropr iated on

Sep tember  28 ,  1953 .

10.  Mr .  Gr i f fen  d id  recover  some o f  h is  losses  th rough the  Commiss ion .

Although he test i f ied that he learned in 1968 that he would not recover about



$32 ,000 .00  o f

encapt ioned ' r

reveals that

1 1 .  M r .
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the loss on the value of the realty in Warsaw, the document

NOTICE T0 CLAIMANTS (P0LISH CTAIMS) Third Payurent on Awards"

Mr .  Gr i f fen  was no t i f ied  o f  th is  in fo rmat ion  no  la te r  than 1967.

Gri f fen claimed a deduct ion for this loss on his Federal  and

State income tax returns for 1968.

CONCTUSIONS OF tAW

A. That pet i t ioner is ent i t . led to take the same loss deduct ions on his

New York income tax return that he is permit ted to take on his Federal  income

tax  re tu rn  (subd iv is ion  a  o f  sec t ion  615 o f  the  Tax  Law) .

B. That foreign expropriat ions are a deductable loss i f  the loss is

incur red  in  a  t rade,  bus iness ,  o r  any  t ransac t ion  en tered  in to  fo r  p ro f i t ,

though not connected with a trade or business (paragraphs 1 and 2 of subdivis ion

c of sect ion 165 of the Internal Revenue Code of 1954).

C. That  under sect j -on 165(a)  of  the Tax Law, a deduct ion for

a l lowed only in  the taxable year  in  which the loss ar ises (26 CfR 51

That  a loss ar is ing f rom the expropr iat ion of  land occurs when the

a  l o s s  i s

. 16s -1 (d ) (1 ) )

taxpayer

,  524  F .2dloses the re levent  inc idents of  ownership (see Korn v.  Commissioner

8 8 8 ,  8 9 0 1  F u c h s  v .  C o m m i s s i o n e r ,  4 1 3  F . 2 d  5 0 3 ,  5 0 7 )

D.  I t : . a t  26  CFR S1 .165 -1 (d )  (2 )  ( i )  p rov ides :

" I f  a  casual ty  or  other  event  occurs which may resul t  in  a loss and,
in the year  of  such casual ty  or  event ,  there ex is ts  a c la im for
re imbursement  wi th respect  to  which there is  a reasonable prospect
of  recovery,  no por t ion of  the loss wi th respect  to  which re imbursement
may  be  rece i ved  i s  sus ta ined ,  f o r  pu rposes  o f  sec t i on  165 ,  un t i l  i t
can be ascer ta ined wi th reasonable cer ta inty  whether  or  not  such
reimbursement  wi l l  be received.  Whether  a reasonable prospect  of
recovery ex is ts  wi th respect  to  a c la im for  re imbursement  of  a loss
is  a quest ion of  fact  to  be determined upon an examinat ion of  a l l
facts and c i rcumstances.  Whether  or  not  such re imbursement  wi l l  be
received may be ascer ta ined wi th reasonable cer ta inty ,  for  example,
by a set t lement  of  the c la im,  by an adjudicat ion of  the c la im,  or  by
an abandonment of the claim. When a taxpayer claims that the taxable
year in  which a loss is  susta ined is  f ixed by h is  abandonment of  the
cla im for  re imbursement ,  he must  be able to produce object ive ev idence
of  h is  having abandoned the c la im,  such as the execut ion of  a re lease."



- 4 -

E.  That  " [w ]he ther  'a  reasonab le  p rospec t  o f  recovery  ex is ts  w i th  respec t

to a claim for reimbursement '  is a quest ion of fact and the burden of establ ish-

ing that fact is on the taxpayer.  (c i tat ion omit ted)" (Fuchs v. Commissioner,

4 1 3  F . 2 d  5 0 3 ,  5 0 7 ,  s u p r a ;  s e e  K o r n  v .  c o m m i s s i o n e r r  5 2 4  F . 2 d  8 8 8 ,  8 9 0 ,  s u p r a ) .

F. That Benjamin Gri f fen lost the relevant incidents of ownership no

Iater than September 28, 1953 and that on this date he did not have a "reasonable

prospec t  o f  recovery . "  (Korn  v .  Commiss ioner ,  524 E.2d  888,  890,  supra ;

F u c h s  v .  C o m m i s s i o n e r ,  4 1 3  F . 2 d  5 0 3 ,  5 0 7 ,  s u p r a ) .

G. That in view of the foregoing i t  is unnecessary

the amount of the deduct ion was proper.

H. That the pet i t ion of Benjamin Gri f fen and Zof ia

the  Not ice  o f  Def ic iency  issued fo r  1968 is  sus ta ined.

DATED: Albany, New York

MAR 1 I tggl

to determine whether

Gri f fen is  denied and


