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STATE OF NEI,/ YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

Tobias & Frances Greenspan

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Personal Income & UBT

under Article 22 & 23 of the Tax Law

for  the  Years  1970 & 1971.

AFFIDAVIT OF I'IAILING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

9th day of January, 1981, he served the within not ice of Decision by cert i f ied

mai l  upon Tobias & Frances Greenspan, the pet i t ioner in the within proceeding,

by enclosing a true copy thereof in a securely sealed postpaid wrapper addressed

as fo l lows:

Tobias & Frances Greenspan
17 Lower Byrdc l i f f  Rd.
Woodstock, NY L2498

and by deposi t ing same enclosed in a postpaid

(post  of f ice or  of f ic ia l  deposi tory)  under the

Uni ted States Posta l  Serv ice wi th in the State

That deponent further says that the said

properly addressed wrapper in a

exclusive care and custody of the

of  New York.

addressee is  the pet i t ioner

and that the address set forth on said wrapper

pet i t ioner.  "--1

I
, i i

Sworn to before me this

9 th  day  o f  January ,  1981.

is the last known

,,/

herein

of the

-,t'-)

address

2



STATE OF NEI{ YORK
STATE TAX COMMISSION

In Lhe Matter of the Pet i t ion

o f

Tobias & Frances Greenspan

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Personal Income & UBT

under Article 22 & 23 of the Tax Law

for  the  Years  1970 & L97I .

AFFIDAVIT OF MAILING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

9th day of January, 1981, he served the within not ice of Decision by cert i f ied

mail upon Irwin Weissman the representative of the petitioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrapper  addressed as  fo l lows:

Mr. I rwin Weissman
57O Seventh Ave.
New York ,  NY 10018

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the representat ive of

the pet i t ioner herein and that the address set forth on said wrapper is the last

known address of the representative of the pet;rtiongdl ---'--7

Sworn to before me this

9 th  day  o f  January ,  1981.

. r-)



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

January  9 ,  1981

Tobias & Frances Greenspan
17 Lower  Byrdc l i f f  Rd.
lrloodstock, NY 72498

Dear  Mr .  &  Mrs .  Greenspan:

Please take not ice of the Decision of the State Tax Comnission enclosed
herewith.

You have now exhausted your right of review at the administrative leveI.
Pursuant to sect ion(s) 690 & 722 of the Tax Law, any proceeding in court  to
review an adverse decision by the State Tax Cornmission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be corunenced
in the Supreme Court of the State of New York, Albany County, within 4 months
from the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in
accordance w i th  th is  dec is ion  may be  addressed to :

NYS Dept .  Taxat ion  and F inance
Deputy  Commiss ioner  and Counse l
A l b a n y ,  N e w  Y o r k  1 2 2 2 7
Phone # (518) 457-6240

Very truly yours,

STATB TAX COMMISSION

cc :  Pe t i t i one r ' s  Rep resen ta t i ve
Irwin Weissman
570 Seventh Ave.
New York,  NY 10018
Taxing Bureau's  Representat ive



STAf,ts OF NEW YORK

STAf,E TAX @}O'IISSIOD{

In the tr4atter of tlre Petition

of

TIOBIAS GRffiNSPAI{ ANd FRANCES GRF:F:NSPAI{

for Redeterrnination of a Deficienqg or for
Refi.nd of Personal Incone and UninorSnrated
Business Ta<es r:nder Articles 22 and 23 of
the Tax Iaw for ttre Years 1970 and L97L.

DECISIOD{

Petitioners, Trobias Greenspan and Frances Crreenspart, L7 l-ct,ler B1n:dcliff

Road, I/Mstod<, Ner^r York L2498, filed a petition for redeternr-ination of a

deficienqg or for refr"rrd of personal inccne and rrnj:rorgnrated business taxes

under Articles 22 and, 23 of tlre Ta< Law for ttre years 1970 and 1971 (File No.

1s70s) .

A snall claims hearing was held before Allen Caplor,iraittr, Hearing Offioer'

at 31 Chanrbers Street, Room 302, New York, Ne\rr York, on Jme 27t L980 at 10:15

A.M. Petitioner Tlobias C,reenspan appeared with trr^rin Weissnan, CPA. Ttre Ardit

Division appeared by Ralph J. Vecchio, Ese. (A.Iiza Sctnvadron, Esg., of or:nsel).

ISSUES

I. V{trettrer ttre acEivities engaged in by trntitioner Tlobias G:eenspan, as a

furnitr:re salesrnan, onstituted tlre carrlring on of an uninorporated brr.siness.

II. !{tretlrer ttre deficiency asserted for trnrsonal inccne ta>( had been

previously paid by petitioners.

FINDINGS OF FACIT

I. Petitioners, Tlobias Greenspan and F?ances Gneenspan, tirely filed Nevs

york State qnlcjned incone tax returns for ttre years 1970 and 197I wtpreon

Irobias Greenspan (hereinafter petitioner) relnrted "business in@fie" frcrn his

aetivities as a "sales rep". Petitioner did not file r-nincorSnrated business

ta< returns for said years at issue.
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2. O:I October 30, 1974, tlre Audit Division issued a Statenent of Ar-lilit

Changes wherejn petitioner's "busjless inccne" was held sr:bject to tlre ingnsition

of r:njnorSnrated business ta<. Additionally, adjustrrents r,vlere nrade to personal

inconre tax and r:ninorlnrated business ta< based on unreporLed Federal audj-t

clranges to busjness oryenses clained. Acordingly, a liftrtice of Deficj-enqg was

issued against petitioners on,June 28, 1976 asserting additional personal

jnoone ta< of $11090.58, r:nincorSnrated business ta< of $11107.26, penalties

pursuant to sesb,ions 685(a) (I) and 085(a) (21 of ttre Tar l-arrr of $420.03, for

failure to file an unincorporated busj-ness ta]< retum and faih:re to pay ttre

ta>< determined to be due, respectively, and interest of $622.00, for a total

due of $3t239.87.

3. Petitioner did not ontest ttre trnrtion of the deficierrcy relatilg to

personal j:rore ta<. He ontended ttr,at he had previously agrreed to sane and

paid the additional ta< due. Ttre file ontains no indication of alle@ payrent

and alttough petitioner was alloved sufficierrt tfue to suhrnit docr-urentation

evidencing sarre, he failed to do so.

4. DJring tlre years at issue, petitioner was a sales representative for

Sheraton lt{arrufacturing Conparry, (Sheraton) a l{aq'land orpany engaged in ttre

rnanufasture of upholstered furniture. His territory onsisted of a lnrtion of

New York State, frqn albany to parE, of l{anhattan, including Westctrester and

Bronx Cor"nties

5. Petitioner spent eacJr l4cnday tLr::ough Ttn:rsday visiting retail furniture

stores in his tenitory. Eadr F?iday, wh:ictr was tte only day it was open,

petitioner was reqdred to work in Sheratonrs Manlrattan sfowrcom.

6. In addition to selling, petitioner, who was @rnpensated on a qnr[ssion

basis, was required to perform certain non inore produciag duties, suctr as

senricing sustoners, operating ttre stpr^rrocm and oollecbing delinqr:ent acmunts.
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7. Sheraton did not withhold iJlccme or social securiez ta:<es from petitioner's

onpensation because as Sheraton stated it was "standard practice in the fi-rrnitr-:re

industqz".

8. Petitioner rnaintained a holre office sine office spaae was not prcvided

for hjm by Sheraton. Said office was used for nra-intaining reoords and catalogues

but was nct used for selling.

9. A letter sr:trnitted by StuarL Resnick, President of Sheraton, dated

April L, L974 states ttrat :

a. Petitioner is considered an erplolee, gorzerned by restrictions,
prcvisions and onditions as set forth by the sales director
located at tlre factory in llaqrland.

b. Petitioner nEry not take on the sale of nerctrandise for arpttrer
@mpany witlrout Sheratonrs prior @nsent.

c. Petitioner is told ttre onditions r.nrder $fuictr he nn:st sell.

d. In r,rrriting sanple orders, petitioner is required to follortr a
specified pacJcage program deterndned by Sheraton's marketing
head.

e. Petitioner is required. to screen aI1 ccnplaints and defectirze
nerctrandise personally but is not autlprized to make binding
decisions for tlre @rpany.

f. TLre freqr:encry of petitioners cal-ls on specific retailers is
carefully regulated by tlre sales director and oral or r,vritten
reporb.s are necessarlr f:un tiJrre to tiJrE.

9. Petitioner is expected to take his vacation at a tine vften
the plant is closed.

h. Petitioner is required to be present at those nnrkets in vfuicfr
the aorpany participates wittr serious illness beilg the only
valid e>(carse for not being present, and

i. petitioner assulles ttre burden of his cr,Jn e>rpenses vllrictr rnay
incLrde nrrtel, translnrtation, neal @sts, custorer entertain-
nent, gifts and selling aids.

10. Or nwry occassions petitioner was instructed wtrich custcners to see

and vitticlt nerctrandise to push. Additionally, he was periodically requ:ired to

attend neetings and visit tlre facEory in l4aq/land.
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1I. Petitioner was reqrired to sell at prices dictated kryz Sheraton.

12. Sheraton orzered petitioner for business internrption insr:ranoe but

d.id. not cover him for r:nerploluent, healttr or life insurance, nor did it prcvide

him with a pension plan or r,rcrlsnens orpensation @verage.

13. In addition to selling for Streraton, petitioner sold larps for l{rnitor

Iulanufacbr-:ring Aorpany Ioc., fron whiclr he derived gF:oss inore for 1970 and

L97I of $51908.42 Nd $5r549.I1 respectively. In a letter frcrn Sheraton dated

July 14 | 1975 it was stated that "ble only permitted tlle nrerctrand:ising of lalrps

as an asset to our sales. l4r. Greenspan will sr:bnrit or:r photos stuuing the

enhancing of our furniture by ttre larps and the nnking of pacJcage deal s" .

J4. Or Septenrber 20, 1978 petitioner was fired frcnr his trnsition wittr

Sheraton. Said asbion was taken sine Sheraton becare aware that petitioner

was selling for another @rpany (subsequent to ttte years at issue). Sheratonrs

letter to petitioner on the sane date states "As has been ttre policy of our

@npanlz during yor:r 21 years tenr:re, no enployee of our odrpany is perrnitted to

divide arry of his r,,orking hours withrout e>cpress rmitten Snrrnission frqn us.

Said pe.rmission has never nor would be given. In light of this total disnegard

for our poliqf I fjnd no alternative but to terminate your enplolment wittr or:r

@n6>arry. "

CONCLUSICNIS OF LA![

A. That Sheraton }4anufacturing Company o<ercised a sufficient degree of

direction and oontrol orzer petitioner's activities so as to onstitute a bona

fide enployer-erployee relationship wittrin tJ:e neaning and intent of section

703 (b) of tlre Tax La\^r. Accordingly, petitioner's inoonre derirzed fron Sheraton

was frcm services rendered as an enployee.
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B. That although petitioner's sales acbivities for Mcnitor l4mrufachrring

Conpany Inc. oonstituted ttre carrying on of an r.minoorporated business, the

incorfte derived tlerefron dr:ring ttre years at issue was too ncndnal to yield a

ta>< liability.

C. fhat petitioner has not sustained his burden of p:oof reguired pr:rsuant

to secEion 689 (e) of ttre Tax Law to strow ttlat tle trnrEion of the deficienry

attributable to personal inore tax had been previously paid.

D. fhat ttre petition of Ilobias Greenspan and FYances Greenspan is granted

to the e<tert p:rovided jn Conclusions of Law "Atr arrd "B" sr4)ra, but ttrat said

petition is, in all ottrer respects, denied.

E. That ttre Alrdit Division is herekryz directed to nodify the lilotice of

Deficienqy dated Jr.:ne 28, L976 tp be onsistent withr ttre decision rendered

herein.

DAIED: Albany, New York

JAN 0 I 1981
STASE TA)( @4\'IISSION


