
STATE OF NEW YORK

STATE TAx COMMISSION

In the Matter of the Pet i t ion
o f

Jerome L. Greene

for Redeterminat ion of a Def ic iency or a Revision
of a Det.erminat ion or a Refund of Personal Income
Tax under Art ic le 22 of the Tax Law for the Year
1972.

AT'FIDAVIT OF MAITING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 2nd day of Oct.ober,  1981, he served the within not ice of Decision by
cert i f ied mai l  upon Jerome L. Greene, the pet i t ioner in the within proceeding,
by'enclosing a true copy thereof in a securely sealed postpaid wrapper
addressed as  fo l lows:

Jerome L. Greene
c/o Howard J. Rothman
430 Park Ave.
New York, NY 10022

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
2nd day  o f  Oct .ober ,  1981.

that the said addressee is the pet i t ioner
forth on said vrrapper is the last known address
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for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income
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State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 2nd day of October,  1981, he served the within not ice of Decision by
cert i f ied mai l  upon Howard J. Rothnan the representat ive of the pet i t ioner in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Howard J. Rothman
Marsha l l ,  Bra t te r ,  Greene,  A l l i son  & Tucker
430 Park Ave.
New York, NY IAA22

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the representative
of the pet i t ioner herein and that the address set forth on said wrapper is the
last known address of the representative of the petitioDer.

Sworn to before me this
Znd day  o f  October ,  1981.



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

0c tobe r  2 ,  1981

Jerome L. Greene
c/o Howard J. Rothman
430 Park Ave.
New York, NY 70022

Dear  Mr .  Greene:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 690 of the Tax Law, any proceeding in court  to review an
adverse decision by the Stat.e Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, A1bany County, within 4 months from the
date  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept. Taxation and Finance
Deputy Comnissioner and Counsel
Albany, New York L2227
Phone # (518) 457-6240

'/\eJ-^"* "*'Piryfuk L
STATE TAX COMMISSION

Peti t ioner I  s Representat ive
Howard J. Rothman
Marsha l l ,  Bra t te r ,  Greene,  A l l i son  & Tucker
430 Park Ave.
New York, NY 10022
Taxing Bureau' s Representat ive



STATE OF NEh} YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

JERO}M t. GREENE

for Redeterminat ion of a Def ic iency or
for Refund of Personal Income Tax
under Art ic le 22 of the Tax law for
the Year 1972.

DECISION

Jerome L .  Greene,  c /o  Maur ice  S inger  &  Co. ,  60  Corpora te  Park  Dr ive ,  Whi te

Plains, New York 10604, f i led a pet i t ion for redeterminat ion of a def ic iency or

for refund of personal income tax under Art ic le 22 of the Tax Law for the year

1972 (File tlo. L629a) .

Pet.itioner has requested that

Commission for a decision without

the record contained in the f i le.

Comnission renders the fol lowing

1. Petit ioner, Jerome

returns for 1972, 1973 and

this matter be submitted to the State Tax

the necessity of a formal hearing, based on

After due considerat ion of said record. the

dec is  ion .

ISSI]E

Whether the 20 percent modif icat ion required by sect ion 6L2(b)(11) of the

Tax Law was properly excluded by petitioner in the year to which a net

operat ing loss deduct ion had been carr ied back and the deduct ion for long-term

capital gains provided by section 1202 of the Internal Revenue Code was not

a l lowed by  sec t ion  t72(b) (2 ) (A)  o f  the  In te rna l  Revenue Code.

FINDINGS OF FACT

t .  Greene, f i led resident personal income tax

r97 4.
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2. Pet i t ioner sustained a net operat ing loss for 1974 which he carr ied

back to 1972. Pet i t ioner ini t ia l ly carr ied the 1974 net operat ing loss back to

L97I.  Since none of the net operat ing loss carryback was absorbed in 1971, the

ent ire amount carr ied forward to 1972.

3 .  0n  Ju ly  31 ,  1975,  pe t i t ioner  c la imed a  re fund fo r  1972 o f  $32,586.00 ,

based on the 1974 net operat ing loss which was avai lable to be carr ied back to

the year 7972.

4. 0n October 31, 7975, the Income Tax

pet i t ioner,  Jerome l .  Greene, for income tax

refund for 1973 is not at  issue. The refund

e x t e n t  o f  $ 2 6 , 9 1 8 . 0 0 .

Bureau issued a voucher to

refunds fox 7972 and 1973. The

for 7972 was granted only to the

5. 0n December 11, 1975, the Income Tax Bureau issued a Not ice of

Disal lowance to pet i t ioner,  Jerome L. Greene, for the port ion of the refunds

disal lowed for 1972 and 1973. Pet i t ioner t imely f i led a pet i t ion for a refund

for  7972 in  the  amount  o f  $3 ,381.00 .

6 .  Pet i t ioner ,  Jerome L .  Greene,  repor ted  fo r  1972 Federa l  ad jus ted  gross

income of $458 ,82L.00 before the deduct ion of the net operat ing loss carryback

from 1974 to L972. In determining Federal  adjust.ed gross income of

$458r821.00 ,  pe t i t ioner  deduc ted  f rom gross  income 50 percent  o f  the  long- te rm

capital  gains as provided by sect ion 7202 of the Internal Revenue Code. In

computing total  New York income for L972 pet i t ioner added to his Federal

ad jus ted  gross  income pursuant  to  sec t ion  612(b) (11)  o f  the  Tax  Law,  20  percent

of the 50 percent long-term capital  gain deduct ions taken pursuant to sect ion

1202 of the Internal Revenue Code.

7. Since the net operat ing loss carryback reduced his 1972 federal

taxable income ta zero and he was also not al lowed the 50 percent long-term
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capital  gain deduct ion pursuant to sect ion 172(b) (2) (A) of the Internal Revenue

Code, Pet i t ioner,  Jerome L. Greene, contended that the 20% modif icat ion of the

50 percent long-term capital  gains deduct ion, or iginal ly reported by him on his

New York State income tax return, should now be excluded.

CONCI,USIONS OF tAW

A. That the interpretation of a statute by the agency charged with the

statute's enforcement is ent i t led to great weight (Matter of  Howard v. Wyman,

28 N.Y.2d  434,  322 N.Y.S.2d  683) .  Tax  deduct ions  and exempt ions  depend upon

clear statutory provisions and the burden is upon the taxpayer to establ ish a

r ight to them (Matter of Grace v. State Tax Cormission, 37 N.Y.2d I93r 37l

N.Y.S.  715) .  Pet i t ioner ,  Jerome l .  Green,  has  no t  shown upon a  c lear  s ta tu to ry

provision that he is ent i t led to exclude the 20 percent modif icat ion required

by  sec t ion  6L2(b)  (11)  o f  the  Tax  Law.

B. The pet i t ion of  Jerome l .  Green

0cT 0 2 1981

Disa l lowance da ted  Decenber  11 ,  1975 is

DATED: Albany, New York

is  denied and the Not ice of

sus ta ined .

STATE TAX COMMISSION

SIDENT


