
STATE OF NEI{I YORK

STATE TAX COMMISSION

In the Matter of the Petit ion
o f

Hyman & Fay Green

AFFIDAVIT OF MAIIING

for Redeterminat ion of
of a Determinat ion or a
& UBT under Art ic le 22
t h e  Y e a r s  1 9 7 0 ,  1 9 7 1  &

State of New York
County of Albany

a Defic iency or a Revision
Refund of Personal Income

& 23 of the Tax law for
1973

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 5th day of June, 1981, he served the within not ice of Decision by cert i f ied
mai l  upon Hyman & Fay Green, the pet i t ioner in the within proceeding, by
enclosing a true copy thereof in a securely sealed postpaid wrapper addressed
as fo l lows:

Hyman & Fay Green
1601 NE 114rh  St . ,  Un i r  2004
Nor th  Miami ,  FL  33161

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

res
ppe

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
5 th  day  o f  June,  1981.

that the said add
forth on said wra

see is the pet i t ioner
r is the last known address



STATE OF NEI{ YORK
STATE TAX COUMISSION

In the Matter of the Pet i t ion
o f

Hyman & Fay Green

AFFIDAVIT OF MAII,ING

for Redeterminat ion of
of a Determinat ion or a
& UBT under Art ic le 22
the  Years  1970,  1971 &

a Defic iency or a Revision
Refund of Personal Income

& 23 of the Tax Law for
1 9 7 3

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 5th day of June, 1981, he served the within not ice of Decision by cert i f ied
mail upon Jack Mitnick the representative of the petitioner in the within
proceedinE, bY enclosing a true copy thereof in a securely sealed postpaid
wrapper  addressed as  fo l lows:

Mr .  Jack  Mi tn ick
3000 Marcus Ave.
Lake Success ,  NY 11040

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the representative
of the pet i t ioner herein and that the address set forth on said wrapper is the
last known address of the representat ive of the pet i t ioner.

Sworn to before me this
5 th  day  o f  June,  1981.

/':. 7 :r,ti,



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

June 5 ,  1981

Hyman & Fay Green
1601 NE 114th  St . ,  Un i t  2004
North Miami,  FL 33161

Dear  Mr .  &  Mrs .  Green:

Please take not ice of the Decision of the
herewith.

State Tax Commission enclosed

You have now exhausLed your right. of review
Pursuant to sect ion(s) 690 & 722 of the Tax
review an adverse decision by the State Tax
under Art ic le 78 of the Civi l  Pract ice Laws
the Supreme Court of  the State of New York,
the date of this not ice.

Inquiries concerning the computation of tax
with this decision may be addressed to:

at the administrat ive level.
Law, any proceeding in court  to
Commission can only be inst i tuted
and Rules, and must be commenced in
Albany County, within 4 months from

due or refund al lowed in accordance

NYS Dept. Taxation and Finance
Deputy Comrnissioner and Counsel
Albany, New York 12227
Phone /f (518) 451-6240

Very truly yours,

STATE TAX CO},IMISSION

cc:  Pet i t ioner 's  Representa t ive
Jack Mitnick
3000 Marcus Ave.
Lake Success, NY 11040
Taxing Bureau' s Representat ive



STATE OF NEI^/ YORK

STATE TAX COMMISSION

fn the Matter of the Pet i t ion

o f

I{YMAN GREEN AND FAY GRXEN

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income and Unincorporated
Business Taxes under Art ic les 22 and 23 of
the Tax law for the Years 1970, 1971, and
1 9 7 3 .

DECISION

Peti t ioners, Hyman Green and Fay Green, 1601 Northeast 114th Street,  Unit

2OA4' North Miami,  Flor ida 33161, have f i led a pet i t ion for redeterminat ion of

a def ic iency or for refund of personal income and unincorporated business taxes

under  Ar t i c les  22  and 23  o f  the  Tax  Law fo r  the  years  1970,1971 and 1973 (F i Ie

N o .  1 8 1 8 7 ) .

A smal l  c laims hearing was held before Samuel Levy, Hearing Off icer,  at

the off ices of the State Tax Commission, Two l^/or ld Trade Center,  New York, New

York ,  on  October  23 ,1980 a t  10 :45  A.M.  Pet i t ioners  appeared by  Jack  Mi tn ick ,

Esq. The Income Tax Bureau appeared by Ralph J. Vecchio, Esq. (Frank Levit t ,

E s q .  ,  o f  c o u n s e l ) .

ISSI]E

Llhether pet i t ioner Hyman Greent s unincorporated business had a regular

place of business without New York for purpose of al locat ion of income for

1 9 7 3 .

FINDINGS OF FACT

1. Pet i t ioners, H5rman

Resident Return for 1970 and

Petitioner Hyman Green filed

Green, f i led an amended New York

resident returns for 1977 and 1973.

busi.ness tax returns for each of

Green and Fay

New York State

unincorporaLed



- 2 -

subject years on which returns he reported his occupat ion as a real estate

broker and promoter.

2. 0n December 20, 1976, the Audit  Divis ion issued a Statement of Audit

Changes together with a Not ice of Def ic iency to pet i t ioners disclosing an over-

payment in personal income tax of $3,482.38 for 1970; addit ional interest due

of  $550.35  based on  federa l  ad jus tment  fo r  1970 and 7971;  unpa id  tax  o f  $490.72

for  1971 and un incorpora ted  bus iness  tax  o f  $4 ,229.94  fo r  \973,  based on

pet iLioner Hyman Green's fai lure to establ ish that he had a place of business

wi thout  New York  S ta te ,  fo r  a  ne t  amount  o f  tax  due o f  $11788.63  p lus  in te res t

o f  $ 6 1 7 . 8 2 ,  f o r  a  t o t a l  o f  $ 2 , 4 0 6 . 4 5 .

3. Pet i t ioners st ipulated at the hearing that the overpayment in personal

income tax for 1970, interest due based on Federal  adjustment for 1970 and 1971

and unpaid tax for I971 were properly computed. In addit ion, pet i t ioners also

st ipulated that they were domici l iar ies of New York for years at issue.

4. I t  was pet i t ioner Hyman Green's posit ion that the commissions earned

by him from his unincorporated business for 1973 r^rere, in total ,  f rom an off ice

he maintained in the State of Flor ida, and, were not al locable to New York

S t a t e .

5. Pet i t ioner Hyman Green was self-employed as a real estate broker and

promoter during 7973. Pet i t i t ioner was l icensed to sel}  real  estate in the

States of New York and Flor ida.

6. The off ice used by pet i t ioner in Flor ida was al legedly provided him

by Causeway Construct ion Company (hereinaft .er "Causeway"),  a Flor ida corporat ion.

Pet . i t ioner  Leas  Causeway 's  p r inc ipa l  o f f i cer /s tockho lder  un t i l  Apr i l  30 ,  1973,

on which date pet i t . ioner gi f ted his stock interest in said ent i ty to his

ch i ld ren .
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7. The off ice al legedly used by pet i t ioner in Flor ida was maintained in

the name of Causeway. Pet i t ioner 's name did not appear as a lessee of said

off ice, nor did his business cards and let terheads indicate that he conducted

business from said premises. Pet i t ioner did not reimburse the lessee of said

premises for any rental  or any overhead expense.

Pet i t ioner contended that in exchange for use of of f ice provided him by

Causeway he cont inued as a consultant with the corporat ion. i .e.  he cont inued

to negot iate on behalf  of  the ent i ty for acquisi t ion of bui lding mater ial  and

addit ional landl he acted as surety for construct ion bonds made by banks to

Causeway and let  contracts to general  contractors for construct ion of bui ldings.

8. Pet i t ioner Hyman Green for 1971 and 1973 f i led federal  form 1040,

Schedu le  C 's .  0n  sa id  fo rms,  pe t i t ioner 's  bus iness  address  was shown as  250

Park Avenue, New York. The business address shown on pet i t ionerrs federal  form

was the same as National Development Corporation, a New York entity in which

pet i t ioner was i ts pr incipal of f icer/stockholder.  He did not pay rent for this

premises .  Pet i t ioner 's  un incorpora ted  bus iness  tax  re tu rns  fo r  1971 and 1973

also l isted his business address as 250 Park Avenue, New York. The preparers

of pet i t ioner 's tax returns were located in New York.

9. Pet i t ioner did not of fer evidence to show that he had a regular place

of business outside New York State.

CONCLUSIONS OF IATd

A. That pet i t ioner Hyman Green fai led to establ ish that his unincor-

porated business had a regular place of business $/ i thout New York State for

1973 in accordance with the meaning and intent of  sect ion 707 (a) of the Tax

law. A regular place of business is,  inter al ia,  any bona f ide off ice which is

systematical ly and regular ly used by the unincorporated business ent i ty in



carrying on i ts business.

ou ts ide  th is  s ta te ,  a I I  o f

B. That the pet i t ion

Notice of Def ic iency issued

addit ional interest as may

DATED: Albany, New York

JUN 5 1981

-4:

Since the pet. i t ioner has no regular place of business

such business income sha1l be al located to New York.

of Hyman Green and Fay Green is denied, and the

December 20, 1976 is sustained, together with such

be lawfully owing.

STATE TAx COMMISSION

COMI"IISSIONER
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STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12?27

June 5 ,  1981

Hyman & Fay Green
1601 NE 114th  St . ,  Un i t  2004
North Miami,  FL 33161

Dear  Mr .  &  Mrs .  Green:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative leveI.
Pursuant to sect ion(s) 690 & 722 of the Tax law, any proceeding in court  to
review dn adverse decision by the State Tax Commission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in
the Supreme Court of the Stat.e of New York, Albany County, within 4 months from
the date of this not ice.

Inquir ies concerning the computat. ion of tax due or refund al lowed in accordance
with this decision may be addressed to:

NYS Dept.  Taxat ion and Finance
Deputy Commissioner and Counsel
Albany, New York 12227
Phone /t (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

cc :  Pet i t ioner 's  Representa t i -ve
Jack Mitnick
3000 Marcus Ave.
Lake Success ,  NY 11040
Taxing Bureau's Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

IIYMAN GREEN AND FAY GRXEN

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income and Unincorporated
Business Taxes under Art ic les 22 and 23 of
the Tax law for the Years 197A, Lg7I,  and
1 9 7 3 .

DECISION

had a regular

income for

Peti t ioners, Hyman Green and Fay Green, 1601 Northeast 114th Street,  Unit

2004,  Nor th  Miami ,  F lo r ida  33161,  have f i led  a  pe t i t ion  fo r  redeterminat ion  o f

a def ic iency or for refund of personal income and unincorporated business taxes

under Art ic les 22 and 23 of the Tax law for the years 1970, 1971 and 1973 (Fi le

N o .  1 8 1 8 7 ) .

A smal l  c laims hearing was held before Samuel L.vy, Hearing Off icer,  at

the off ices of the StaLe Tax Commission, Two tr{or ld Trade Center,  New York, New

York ,  on  0c t .ober  23 ,  1980 a t  10 :45  A.M.  Pet i t ioners  appeared by  Jack  Mi tn ick ,

Esq. The Income Tax Bureau appeared by Ralph J. Vecchio, Esq. (Frank Levit t ,

E s q .  ,  o f  c o u n s e l ) .

ISSIIE

Mlether pet i t ioner

place of business without

1 9 7 3 .

Hyman Green's unincorporated business

New York for purpose of al locat ion of

1. Pet i t ioners, Hyman

Resident Return for 1970 and

Peti t ioner Hyman Green f i led

FINDINGS OF FACT

Green and Fay Green, f i led an amended New York

New York State resident returns for I97l  and 1973.

unincorporated business tax returns for each of
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subject years on which returns he reported his occupat ion as a real estate

broker and pronoter.

2. On Decembex 20, 1976, the Audit  Divis ion issued a Statement of Audit

Changes together with a Not ice of Def ic iency to pet i t ioners disclosing an over-

paynent i -n personal income tax of $31482.38 for 7970; addit ional interest due

of  $550.35  based on  federa l  ad jus tment  fo r  1970 and 19771 '  unpa id  tax  o f  $490.72

for  1971 and un incorpora ted  bus iness  tax  o f  $4 ,229.94  fo r  1973,  based on

pet i t ioner Hyrnan Green's fai lure to establ ish that he had a place of business

without New York State, for a net amount of tax due of $11788.63 plus interest

o f  $ 6 1 7 . 8 2 ,  f o r  a  t o t a l  o f  $ 2 , 4 0 6 . 4 5 .

3. Pet i t ioners st ipulated at the hearing that the overpayment in personal

income tax for 1970, interest due based on Federal  adjustment for 1970 and 1971

and unpaid tax for 1971 r l lere properly computed. In addit ion, pet i t ioners also

st ipulated that they were domici l iar ies of New York for years at issue.

4. I t  was pet i t ioner Hyman Green's posit ion that the commissions earned

by him from his unincorporated business for 1973 r4/ere, in total ,  f rom an off ice

he maintained in the State of Flor ida, and, were not al locable to New York

Sta te .

5. Pet i t ioner Hyman Green was self-employed as a real estate broker and

promoter during 1973. Pet i t i t ioner was l icensed to sel I  real  estate in the

States of New York and Flor ida.

6. The off ice used by pet i t ioner in Flor ida was al legedly provided him

by Causeway Construct ion Company (hereinafter "Causeway"),  a Flor ida corporat ion.

Pet i t ioner  was Causeway 's  p r inc ipa l  o f f i cer /s tockho lder  un t i l  Apr i l  30 ,  1973,

on which date pet i t ioner gi f ted his stock interest in said ent i ty to his

ch i ld ren .
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7. The off ice al legedly used by pet i t ioner in Flor ida was maintained in

the name of Causeway. Pet i t ionerrs name did not appear as a lessee of said

off ice, nor did his business cards and let terheads indicate that he conducted

business from said premises. Pet i t ioner did not reimburse the lessee of said

premises for any rental  or any overhead expense.

Pet i t ioner contended that in exchange for use of of f ice provided him by

Causeway he cont inued as a consultant with the corporat ion. i .e.  he cont inued

to negot iate on behalf  of  the ent. i ty for acquisi t ion of bui lding mater ial  and

addit ional land; he acted as surety for construcLion bonds made by banks to

Causeway and let  contracts to general  contractors for construct ion of bui ldings.

8. Pet i t ioner Hynan Green for 1971 and 1973 f i led federal  form 1040,

Schedu le  Crs .  0n  sa id  fo rms,  pe t i t ioner ts  bus iness  address  was shown as  250

Park Avenue, New York. The business address shown on pet i t ionerrs federal  forn

was the same as Nat ional Development Corporat ion, a New York ent i ty in which

pet i t ioner was i ts pr incipal of f icer/stockholder.  He did not pay rent for this

premises. Pet i t ioner 's unincorporated business tax returns for 1971 and 1973

also l isted his busi-ness address as 250 Park Avenue, New York. The preparers

of pet i t ioner 's tax returns were located in New York.

9. Pet i t ioner did not of fer evidence to show that he had a regular place

of business outside New York State.

CONCI,USIONS OF tAW

A. That pet i t ioner Hyman Green fai led to establ ish that his unincor-

porated business had a regular place of business without New York State for

1973 in accordance with the meaning and intent of  sect ion 707 (a) of the Tax

Law.  A  regu la r  p lace  o f  bus iness  is ,  in te r  a l ia ,  any  bona f ide  o f f i ce  wh ich  is

systematical ly and regular ly used by the unincorporated business ent i ty in



carrying on i ts business.

ou ts ide  th is  s ta te ,  a l l  o f

B. That the pet i t ion

Notice of Def ic iency issued

addit ional interest as may

DATED: Albany, New York

JUN 51981

-4 -

Since the pet i t ioner has no regular place of business

such business income shal l  be al located to New York.

of Hyman Green and Fay Green is denied, and the

December 20, I976 is sustained, together with such

be lawful ly owing.


