
STATE OF NELI YORK

STATE TAX COMMISSION

In the Matter of
o f

Mor r is  &  E ls ie

the Petition

Goldberg

a Defic iency or a Revision
Refund of Personal Income
the Tax law for the Year

AFFIDAVIT OF MAIIING

for Redeterminat ion of
of a Determi.nation or a
Tax under Art ic le 22 of
1 9 7 L .

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 6th day of November, 1981, he served the within not ice of Decision by
cert i f ied mai l  upon Morr is & Elsie Goldberg, the pet i t ioner in the within
proceeding'  bY enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

Uorr is & Elsie Goldberg
870 Fif th Ave.
New York, NY 10021

and by deposit ing sane enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the Unit.ed States Postal Service within the State of New York.

That deponent further says
herein and that the address set
of the pet i t ioner.

Sworn to before me this
6th day of November, 1981.

that the said addressee is the pet i t ioner
forth on said wrapper is the last known address
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Jay Vredenburg, being duly sworn, deposes and says that he is an enployee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 6th day of November, 1981, he served the within not ice of Decision by
cert i f ied mai l  upon Ernest H. Gelnan the representat ive of the pet i t ioner in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

Ernest H. Gelman
Goldberg, Gelman, Robbins & DuBroff
230 Park  Ave. ,  Rm.  2315
New York, NY 10017

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

further says that the said addressee is the representat ive
herein and that the address set forth op said wrapper is the

of the representativ
s set lorEn op
the petitiondr.

Sworn to before me this
6th day of November, 1981.

That deponent
of the pet i t ioner
last known address
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STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

November 6, 1981

Morr is & Elsie Goldberg
870 Fif th Ave.
New York, NY 10021

Dear  Mr .  &  Mrs .  Go ldberg :

P1ease take not ice of the Decision of the State Tax Conmission enclosed
herewith.

You have now exhausted your right of review at the adninistrative level.
Pursuant to sect ion(s) 690 of the Tax Law, any proceeding in court  to review an
adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date of this not ice.

Inquiries concerning the computation of tax due or refuud allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Deputy Commissioner and Counsel
Albany, New York L2227
Phone # (518) 457-6240

Very truly yours,

STATE TN( COI'IMISSION

Peti t ioner '  s Representat ive
Ernest H. Gelman
Goldberg, Gelman, Robbins & DuBroff
230 Park  Ave. ,  Rm.  2315
New York, NY 10017
Taxing Bureaur s Representat ive



STATE OF NEII YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

MORRIS c0tDBERc and EISIE cOtDBERc

for Redeterminat ion of a Def ic iency or
for Refund of Personal Income Tax under
Art ic le 22 of the Tax Law for the Year
L 9 7 7 .

DECISION

Peti t ioners, Morr is and Elsie Goldberg, 870 Fif th Avenue, New York, New

York 10021, f i led a pet i t ion for redeterminat ion of a def ic iency or for refund

of personal income tax under Art ic le 22 of the Tax law for the year 1971 (Fi le

No. 22672).

A formal hearing was held before Robert  A. Couze, Hearing 0ff icer,  at  the

off ices of the State Tax Commission, Two World Trade Center,  New York, New

York, on Novembex 27, 1980 at 11:45 A.M. Pet i t ioner appeared by Goldberg,

Ge lman,  Robb ins  & Dubro f f ,  Esqs . ,  (Ernes t  H.  Ge lman,  Esq. ,  o f  counse l ) .  The

Aud i t  D iv is ion  appeared by  Ra lph  J .  Vecch io ,  Esq.  (Frank  Lev i t t ,  Esq . ,  o f

c o u n s e l ) .

ISST]ES

I .  I , r ,hether pet i t ioners sustained a net operat ing business loss for the

tax year 1974 which may be carr ied back to the tax year 1971 and accordingly

result in an overpayment of taxes for 7977 and thereby entitle petitioners to

a  par t ia l  re fund o f  the i r  1971 taxes .

I I .  Idhether deduct ions for interest expense and for real  estate taxes

relat ing to real estate development const i tuted business or nonbusiness

deduct ions.
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FINDINGS OF FACT

1. Pet i t ioners, Morr is and Elsie Goldberg, t imely f i led a New York State

combined income tax return for 1971. Mr. Goldberg, a cert i f ied publ ic accountant,

was also engaged in the business of real  estate development.

2 .  On March  25 ,  1976 pe t i t ioners  t ime ly  f i led  a  C la im fo r  Cred i t  o r

Refund of Personal Income Tax and/or Unincorporated Business Tax paid for the

tax  year  I97L.  The c la im was in  the  sun o f  $4 ,301.91 .  Pet i t ioners  asser ted

the basis for the refund was their  net operat ing business loss for the tax

year 7974 which resulted in an al lowable carryback to the tax year 1971. 0n

February 25, L977, the Audit  Divis ion issued a Not ice of Disal lowance (IT

50.2) in which i t  denied pet i t ioners'  c laim in ful l  on the ground that there

was no carryback loss to 197L. Said Not ice showed the fol lowing computat ion

f o x  1 9 7 4 :

Federal  taxable income
Exemptions
50"/. long-term capital
Excess deduct ions
Net 0perat ing loss

$ (30 ,585 )
$  3 ,000

ga in  1 ,309
42,416 46 ,7 65

$  -0 -

3. In 1971 pet i t ioners, with other partners, purchased over two hundred

acres of land in Riverhead, New York. Pet i t ioners became the exclusive owners

of the land in 1969 and subsequent ly sold their  son-in-Iaw a 20 percent

i n t e r e s t ,  t h e r e i n  f o r  $ 1 0 0 r 0 0 0 . 0 0 .

4. Pet i t ioners did not take any overt  act ion towards developing resident ial

housing on the land unt iL 1976. As of the date of the hearing, herein, the

petitioners stil l have not commenced the construction of any housing on the

land in issue, assert ing that the money market was slow. Prior to 1976 the

land was unproduct ive; pet i t ioners contending their  sole reason for purchasing

the land was to develop housing on it.
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5. Pet i t ioners, on both theix 1974 State lncome Tax Return and their

1974 Federal  Income Tax Return, c laimed deduct ions for mortgage interest and

real property taxes attr ibuted to the 200 acres.of land. Original ly,  on both

returns, the deduct ions were claimed as i temized deduct ions. However,  subsequent

to a Federal  audit  of  their  1974 Federal  income tax return, pet i t ioners sought

to enter the deduct ions as a business expense, result ing in a business loss,

on their  1974 New York State combined income tax return thus becoming el igible

for a business loss carryback to their  1971 State combined income tax return.

6. Pet i t ioners test i f ied that the fnternal Revenue Service considered

the aforementioned deduct ions as business deduct ions result ing in a business

loss and accordingly al lowed them a carryback from their  1974 Federal  income

tax return to their  1971 Federal  income tax return. However,  notwithstanding

this test imony, pet i t ioners did not of fer any documentary proof that the

deduct ions should be properly considered business deduct ions rather than

nonbusiness deduct ions as or iginal ly claimed.

7. The Audit  Divis ion maintained the posit ion that pet i t ioners purchased

the land in issue for speculat ion purposes.

CONCTUSIONS OF I,AW

A. That pet i t ioners did not sustain their  burden of proof (sect ion

689(e) of the Tax Law) to establish that the amount of the 7974 net operating

Ioss which was a carryback to 1971 was properly computed pursuant to Treasury

Regu la t ion  $1 .172-3 .

B. That pet i t ioners fai led to sustain their  burden or proof that the

land in issue was purchased andlor held for business purposes. Although, the

deduct ions claimed for interest expense and for real  estate taxes are al lowable
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deductions pursuant to sections 163 and 164 of the Internal Revenue Code they

are not business deductions pursuant to section L62 of the Internal Revenue Code.

C. That.  the St.ate Tax Commission is not bound to accept as correct any

Federal change in taxable income but may conduct its own independent audit or

inves t iga t ion  (20  NYCRR 153.4) .

D. That the pet i t ion of Morr is Goldberg and Elsie Goldberg is denied and

the Notice of Disal lowance is sustained.

DATED: Albany, New York

N0V 0 6 1981
COMMISSION


