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STATE 0F NEI{I YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

Richard & Julia Givre

for Redetermination of a Deficiency or a Revision

of a Determinat ion or a Refund of

Personal Income Tax

under Art ic le 22 of the Tax Law

for the Years 1972 - 1974.

AFFIDAVIT OF MAILING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

20th day of February, 1981, he served the within not ice of Decision by cert i f ied

mai l  upon Richard & Jul ia Givre, the pet i t ioner in the within proceeding, by

enclosing a true copy thereof in a securely sealed postpaid wrapper addressed as

f o l l ows :

Richard & Julia Givre
42 -4s  155 rh  S t .
F lushing,  NY 11355

and by deposit ing same enclosed in a postpaid

(post off ice or off icial depository) under the

Uni ted States Posta l  Serv ice wi th in the State

That deponent further says that the said

and that  the address set  for th on said wr

pe t i t i one r .

Sworn to before me this

20th day of February, 1981

properly addressed wrapper in a

exclusive care and custodv of Lhe

of New York.

addressee is the pet i t ioner herein

is the last known address of theapper-l
I
I
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STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Petition

o f

Richard & Jul ia Givre

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Personal Income Tax

under Article 22 of the Tax Law

for the Years L972 - 7974.

AFFIDAVIT OF MAILING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an ernployee

of the Departrnent of Taxation and Finance, over 18 years of age, and that on the

20th day of February, 1981, he served the within not ice of Decision by cert i f ied

mail upon Milton Wolfsohn the representative of the petitioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrapper  addressed as  fo l lows:

Mr- Mi l ton Wolfsohn
129 Broadway
Lynbrook, NY 11563

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the representative of

the petiti-oner herein and that the address set forth on said wrapper is the last

known address of the representative o

Sworn to before me this

20th day of February, 1981.

pe t i t ioner .



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

February  20 ,  1981

Richard & Julia Givre
42-45 155rh Sr.
Flushing, NY 11355

Dear  Mr .  &  Mrs .  G iv re :

Please take not ice of the Decision of the State Tax Comnission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 690 of the Tax law, any proceeding in court  to review
an adverse decision by the State Tax Commission can only be inst i tuted under
Article 78 of the Civil Practice Laws and Rules, and must be comnenced in the
Supreme Court of the State of New York, Albany County, within 4 months from
the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to:

NYS Dept .  Taxat ion  and F inance
Deputy  Commiss ioner  and Counse l
A lbany ,  New York  12227
Phone # (518) 457-6?40

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner 's  Represent .a t i ve
MiI ton Wolfsohn
129 Broadway
Lynbrook, NY 11563
Taxing Bureau' s Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

RICHARD GIVRE and JULIA GIVRE

for Redeterminat ion of a Def ic iency or
for Refund of Personal Income Tax under
Art ic le 22 of the Tax Law for the Years
L972,  1973 and 1974.

Whether the cash analysis

Bureau correct ly  ref lected the

DECISION

method of audit used by the Special fnvestigations

pet i t ioners '  income.

FINDINGS OF FACT

Peti t ioners, Richard Givre and Jul ia Givre, 42-45 155th Street,  Flushing,

New York 11355, f i led a pet i t ion for redeterminat ion of a def ic iency or for

refund of personal income tax under Art ic le 22 of the Tax Law for the years

1 9 7 2 ,  1 9 7 3  a n d  1 9 7 4  ( f i l e  N o .  1 5 1 5 8 ) .

A smal l  c laims hearing was held before I^Ji l l iam Valcarcel,  Hearing Off icer,

at the off ices of the State Tax Commission, Two World Trade Center,  New York,

New York, on JuIy 16, 1980 at 1:30 P.M. Pet i t ioners, Richard Givre ancl Jul ia

Givre, appeared with Mi l ton Wo1fsohn, Publ ic Accountant.  The Audit  Divis ion

appeared by  Ra1ph J .  Vecch io ,  Esq.  (A l i za  Schwadron,  Esq. ,  o f  counse l ) .

ISSIIE

1. Pet i t ioners, Richard Givre and Jul ia Givre, t imely f i led New York

state income tax resident returns for the years 1972, 1973 and 7974.

2, On Apri l  12, L976, the Audit  Divis ion issued three not ices of def ic iency

based on an audit  conducted by the Special  Invest igat ions Bureau on pet i t ionerst

books and records for the years 7972, 1973 and L974. The f i rst  def ic iency was

issued against pet i t ioners, Richard Givre and Jul ia Givre, for the years 1972

and 1973 fo r  $1 ,374.28 ,  p lus  in te res t  o f  $282.93 .  The o ther  two de f ic ienc ies
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were issued separately for the year I974, against pet i t ioner Richard Givre for

$278.39 ,  p lus  in te res t .  o f  923.47 ,  and aga ins t  Ju l ia  G iv re  fo r  9331.35 ,  p rus

i n t e r e s t  o f  $ 2 7 . 9 3 .

3. The Special  Invest igat ions Bureau (hereinafter Bureau) increased

pet i t ioners'  taxable i .ncone for the years 1972r 1973 and 1974by ut i l iz ing the

source and appl icat ion rnethod of analyzing cash. This analysis resulted in

add i t iona l  taxab le  income o f  $15,826.47  fo r  1972,  $7 ,168.90  fo r  1973 and

$11'046.35 for 1914. Pet i t ioners disagreed with the results of the audit  and

disputed certain i tems in the cash analysis schedule.

4. Petitioners challenged a loan repaJrmenL of $2 1283.25 shown (as an

application) for the year 1974. The auditor testified that he "assu$ed" that

a loan was repaid in cash when a monthly loan paynent was not evidenced by a

check. Pet i t ioner Richard Givre test i f ied that he was experiencing f inancial

difficulties and that he was delinquent in the repa5rment of the loan. The

loan was repaid by check and/ot cash, but subsequent to the years at issue.

In mid-May 7974, pet i t ioners, Richard Givre and Jul ia Givre, declared personal

bankruptcy.

5. Pet i t ioner Jul ia Givre chal lenged the amounts shown (as a source)

from unemploSrnent benefits received during the years 7972, 1973 and \974 of

$975.00 '  $450.00  and $1r200.00 ,  respec t ive ly .  Pet i t ioner  submi t ted  an  unenp loy-

ment insurance benefit book which indicated that she received uneuployment

benef i" ts of $75.00 per week for 19 weeks in L972, 9 weeks in 1973 and 17 weeks

in  1974;  o r  to ta l  benef i t s  o f  $1 ,425.00 ,  $675.00  and 91 ,275.00 ,  respecr ive ly .

6. Pet i t ioner Jul ia Givre's parents were ci t izens and residents of

Coh:nbia, who were receiving a reparation pension from Germany. This money

was deposited in a savings account joint ly held by pet i t ioner Jul ia Givre and

her mother.  Due to pet i t ioners'  f inancial  di f f icul t ies, withdrawals were made
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from this account for pet i t ioners'  own use during the years at issue. The

Bureau's audit  worksheets indicated withdrawals from this account of $4r035.00

in  1972,  $2 ,550.00  in  1973 and $5 ,500.00  in  1974.  An a f f idav i t  submi t ted  by

pet i t ioner Jul ia Givre's mother indicated that she authorized withdrawals of

$4 '035.00  in  1972 $2r150.00  in  1973 and $5 ,500.00  in  1974 fo r  pe t i t ioners r  o rdr r

use. These amounts were not l isted (as a source) in the Bureau's cash analysis

schedule.

7. Pet i t ioner Jul ia Givre's parents spoke very l i t t le Engl ish, and

rel ied upon their  daughter,  pet i t ioner Jul ia Givre, for assistance when they

were in the United St.ates. Part  of  her assistance was to pay certain bi l ls on

behalf of her father. IIer father would give her the cash and she in turn

would deposit  the money and pay the bi l ls,  by issuing checks. An aff idavi t ,

along with an i-temized list and a few sarple receipts were submitted which

ind ica ted  tha t  paynents  o f  $1r738.50 ,  $740.77  and i2 ,712.10  were  made dur ing

the years 1972, 1973 and L974, respect ively,  on behal- f  of  pet i t ioner Jul ia

Giv re 's  fa ther .

B. Pet i t ioners'  chal lenged the r tcost of  l iv ing" (as an appl icat ion)

figures determined by the Bureau. However, no testinony or documentary evidence

was submitted to show that the cost of  l iv ing f igures were incorrect.

CONCTUSIONS OF tAI{t

A. That sect ion 689(e) of the Tax Law provides that the burden of proof

is upon the pet i t ioner in any case before the State Tax Conmission. Accordingly,

the petiti-on of Richard Givre and Julia Givre is granted to the extent established

by a fair  preponderance of the evidence: to wit ,  by reducing the audit  increase

in  taxab le  income o f  $15,826.47  fo r  1972,  $7 ,168.90  fo r  1973 and $11,046.35

for  1974 as  fo l lows:



Loan Repayment
Additional Unemployment

fnsurance Benef i ts
Addit ional Withdrawals
PaSrments on behalf of father
Cost of l iv ing
Reductions Granted

B. That the Audit  Divis ion is

de f ic iency  issued Apr i l  12 ,  1976;

in  a l l  o ther  respec ts  den ied .

hereby d i rected to modi fy  the three not ices

and that  except  as so granted,  the pet i t ion

STATE TAX COMMISSION

-4-

7972

$  -0 -

450 .00
4 ,035  . 00
1  , 738 .50

-0 -

Fazt:id

1973

$ -o-

225.00
2 ,  1 5 0 . 0 0

7  4 A  . 7 7
- 0 -

55;iisl ??

1974

$  2 ,283 .25

75  .00
5  ,500  .  00
z , l l z . Lo

-0 -

$10 ,570 .35

o f

i s

DATED: Albany, New York

FEB 2 O 19BI

SSIONER


