
STATE Otr'NEW YORK
STATE TAX COMMISSION

In Lhe Matter

Phi l l ip Geraghty

the Pet i t iono f

o f

AFFIDAVIT OF MAITING

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Personal Income Tax

under Art ic le 22 of the Tax law

for  Lhe Years  1968 -  1970.

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

27th day of February, 1981, he served the within not ice of Decision by cert i f ied

mai l  upon Phi l l ip Geraghty, the pet i t ioner in the within proceeding, by

enclosing a true copy thereof in a securely sealed postpaid h'rapper addressed as

fo l lows:

Phil l ip Geraghty
7 John Jay Place
Rye,  NY 10580

and by deposit ing same enclosed in a postpaid

(post off ice or off icial depository) under the

United States Postal  Service within the State

That deponent further says that the said

and that the address set forth on said wrapper

pet. i t ioner.

Sworn to before me this

27Lh d,ay of February, 1981.

L - - '

properly addressed wrapper in a

exclusive care and custody of the

of New York.

addressee is the pet i t ioner herein

is the last known address of the



STATE OF NELI YORK
STATE TAX COMMISSION

In the Matter

Phil l ip Geraghty

AT'FIDAVIT OF MAITING

for  Redeterminat ion of  a Def ic iency or  a Revis ion

of  a Determinat ion or  a Refund of

Personal  Income Tax

under Article 22 of the Tax l,aw

fo r  t he  Yea rs  1968  -  L970 .

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

27tn'  day of February, 1981, he served the within not ice of Decision by cert i f ied

mai l  upon Archibald A. Patterson the representat ive of the pet i t ioner in the

within proceeding, by enclosing a true copy thereof in a securel-y sealed

postpa id  wrapper  addressed as  fo l lows:

Esq.  Arch iba ld  A .  Pat te rson
300 Mad ison Ave.
New York, NY 10017

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the representat ive of

the pet i t ioner herein and that the address set forth on said wrapper is the last

(---- 
7"

o f

o f

the Pet i t ion

27th day of February, 1981.



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

February  27 ,  1981

Phi l l ip Geraghty
7 John Jay Place
Rye, NY 10580

Dear Mr. Geraghty:

Please take not ice of the Decision of the State Tax Commission encl-osed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 690 of the Tax Law, any proceeding in court  to review
an adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from
the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to:

NYS Dept .  Taxat ion  and F inance
Deputy  Commiss ioner  and Counse l
A l b a n y ,  N e w  Y o r k  1 2 2 2 7
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

Peti t  ioner t  s Representat. ive
Archibald A. Patterson
300 Madison Ave.
New York, NY 10017
Taxing Bureau' s Representat ive



STATE OF NEI^/ YORK

STATE TAX CO}TMISSION

In the Matter of the Pet i t ion

o f

PHIITIP GERAGHTY

for Redeterminat ion of a Def ic iency or
for Refund of Personal Income Tax under
Art ic le 22 of the Tax Law for the years
1968 through 1970

DECISION

Peti t ioner,  Phi l l ip Geraghty, 7 John Jay Place, Rye, New York 10580,

f i led a pet i t ion for redeterninat ion of a def ic iency or for refund of personal

incone tax under Article 22 of the Tax Law for the years 1968 through 1970

( F i l e  N o .  1 3 9 5 6 ) .

A formal hearing was held before Edward l .  Johnson, Hearing Off icer,  at

the off ices of the State Tax Commission, Two World Trade CenLer,  New York, New

York on Hay 19r 1978, and cont inued before Archibatd F. Robertson, Jr.  and

Ju1ius Braun, Hearing Off icers, on November 3, L978 and January 22r 1979,

respect ively.  Pet i t ioner appeared by Archibald A. Patterson, Esq. The Audit

Divis ion appeared by Peter Crotty,  Esq. ( Irv ing Atkins and Al iza Schwadron,

E s q s .  ,  o f  c o u n s e l ) .

rssuE

lrlhether petitioner was a person required to collect, truthfully account

for and pay over the withholding taxes due from the Philrob Corporation and

Phi lrob of New York, Inc. for the years 1968 through 1970.

FINDINGS OF FACT

1. 0n Decembex 27, I97I,  the Audit  Divis ion issued statements of def ic iency

and not ices of def ic iency against pet i t ioner,  Phi l l ip Geraghty, imposing

penalties equal to the amount of New York State withholding taxes due from

Phi lrob Corporat ion and Phi l rob of New York, Inc. for the years 1968, 1969 and



- 2 -

1970. This was done on the grounds that he rcas a person required to col lect,

truthfully account for and pay over withholding taxes due for the years 1968

through 1970 from the Philrob Corporation and Philrob of New York, Inc. in the

amounts of $18,955.16 and 5101486.22 respect ively and wi l l fu l ly fai led to do

s o .

2- Phi l l ip Geraghty was president and chief execut ive off icer of the

Philrob Corporation and Philrob of New York, Inc. which were engaged in two

construct ion projects as subcontractors for the Turner Construct ion Company

("Turner 'r)  dur ing the periods in issue. The Phi l rob corporat ions had some

thirty-one employees with net earnings over six thousand dollars for the week

ending February 10, 1970. When the Philrob corporations developed financial

di f f icul t ies, Turner took over some of their  f inancial  funct ions in order to

complete the jobs. Turner bought and paid for al l  mater ials and also paid the

net wages of the Phi l rob corporat ionsr employees. Checks for the net payrol ls

were made out to the Philrob corporations which endorsed the payroll checks to

Turner's job superintendent who then cashed the checks and paid the workmen in

cash. Whi le withholding tax statments were f i led by the Phi l rob corporat ions,

no renittance \{as made. The tax statements ?rere signed by the office manager.

3. Phi l l ip Geraghty was aided in the business by Robert  UcArdle, his

wifers cousin. McArdlers responsibi l i t ies were in booking, account ing and

adninistrat ion. Phi l l ip Geraghty was to supervise on the si te product ion. He

determined manpower and material requirements. There was constant communication

between the two.

4. The New York State Corporat ion Franchise Tax Reports,  based on the

calendar year 1970, for Phi l rob Corporat ion and for Phi l rob of New York, Inc.

were signed by Phi l l ip R. Geraghty, President and dated November 15, 1971,
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CONCIUSIONS OF tAI{

A. That  Phi l rob Corporat ion and Phi l rob of  New York,  Inc.  were employers

required to deduct  wi thhold ing taxes due f rom employees'  wages for  the years

1968 through 1970,  wi th in the meaning and intent  of  sect ion 677 of  the Tax

Law.

B. That pet i t ioner Phi l l ip Geraghty knew or should have known, that

Phi l rob Corporat ion and Phi l rob of New York, Inc. fai led to pay to the Income

Tax Bureau the taxes withheld for the years L968 through 1970 which taxes

const i tut .e trust funds pursuant to sect ion 675 of the Tax Law.

C. That pet i t ioner Phi l t ip Geraghty was a person required to col lect,

t ruthful ly account for and pay over the withholding taxes due from Phi l rob

Corporat ion and Phi l rob of New York, Inc.,  within the meaning and intent of

subsect ions (g) and (n) of sect ion 685 of the Tax law.

D.  That .  peL i t ioner ,  Ph i l l i p  Geraghty ,  w i l l fu l l y  fa i led  to  co l lec t ,

t ruthful ly account for and pay over the taxes withheld by Phi l rob Corporat ion

and Phi l rob of New York, Inc. dur ing the years 1968 through 1970, within the

meaning and intent of  sect ion 685(g) of the Tax Law. [Levin v.  Gal lman, 42

N - Y . 2 d  3 2 ,  3 9 6  N . Y . S . 2 d ,  6 2 3  ( 1 9 7 7 ) 1 .  A c c o r d i n g l y ,  p e t i t i o n e r  i s  l i a b l e  t o  a

penalty equal to said unpaid t .axes.

E. That the pet i t ion of Phi l l ip Geraghty is denied and the not ices of

de f ic iency  issued December  27 ,  1971 are  sus ta ined.

DATED: Albany, New York

F EB 27 t98l
ISSION

ISSIONER
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STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

February  27 ,  1981

Phillip Geraghty
7 John Jay Place
Rye, NY 10580

Dear Mr. Geraghty:

Please take not i-ce of the Decision of the State Tax Comrnission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 690 of the Tax Law, any proceeding in court  to review
an adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from
the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed Lo:

NYS Dept .  Taxat ion  and F inance
Deputy  Commiss ioner  and Counse l
A l b a n y ,  N e w  Y o r k  1 2 2 2 7
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner 's  Representa t ive
Archibald A. Patterson
300 Madison Ave.
New York, NY 10017
Taxing Bureau' s Representat ive
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STATE OF NEW YORK

STATE TAX CO}OIISSION

In the Matter of the Petit ion

o f

PHII.LIP GERAGHTY

for Redeterminat ion of a Def ic iency or
for Refund of Personal Income Tax under
Article 22 of the Tax Law for the Years
1968 through 1970

DECISION

Peti t ioner,  Phi l l ip Geraghty, 7 John Jay Place, Rye, New York 10580,

f i led a pet i t ion for redeterminat ion of a def ic iency or for refund of personal-

income tax uoder Article 22 of the Tax Law for the years 1968 through 1970

(F i le  No.  13956) .

A formal hearing was held before Edward L. Johnson, Hearing Off icer,  at

the off ices of the State Tax Commission, Two World Trade Center,  New York, New

York on May 19, L978, and cont inued before Archibald F. Robertson, Jr.  and

Jul ius Braun, Hearing Off icers, on November 3, L978 and January 22, !979,

respect ively.  Pet i t ioner appeared by Archibald A. Patterson, Esq. The Audit

Divis ion appeared by Peter Crotty,  Esq. ( Irv ing Atkins and Al iza Schwadron,

E s q s .  ,  o f  c o u n s e l )  .

ISSTTE

lihether petitioner was a person required to collect, truthfully account

for and pay over the withholding taxes due from the Philrob Corporation and

Phi lrob of New York, Inc. for the years 1968 through 1970.

FI}IDINGS OF FACT

1.  0n December 27,  1971,  the Audi t  Div is ion issued statements of  def ic iency

and not ices of  def ic iency against  pet i t ioner ,  Phi l l ip  Geraghty,  imposing

penalties equal to the amount of New York State withholding taxes due from

Phi l rob Corporat ion and Phi l rob of  New York,  Inc.  for  the years 1968,  1969 and
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1970. This was done on the ground" th;  he was a person required to col lect. ,

truthfully account for and pay over hrithholding taxes due for the years 1968

through 1970 frono the Philrob Corporation and Philrob of New York, Inc. in the

amounts  o f  $18,955.16  and $10,486.22  respec t ive ly  and w i l l fu l l y  fa i led  to  do

s o .

2. Phi l l ip Geraghty was president and chief execut ive off icer of the

Philrob Corporation and Philrob of New York, Inc. which were engaged in two

construct ion projects as subcontractors for the Turner Construct ion Cornpany

("Turner 'r)  dur iog the periods in issue. The Phi l rob corporat ions had some.

thirty-one employees with net earnings over six thousand dollars for the week

ending February 10, 1970. When the Phi l rob corporat ions developed f inancial

di f f icul t ies, Turner took over some of their  f inancial  fuoct ions in order to

complete the jobs. Turner bought and paid for al l  mater ials and also paid the

neL wages of the Phi l rob corporat ionsr employees. Checks for the net payrol ls

were made out to the Phi l rob corporat ions which endorsed tbe payrol l  checks to

Turner's job superiutendent who theo cashed the checks and paid the worloen in

cash. tlhile withholding tax statments were filed by the Philrob corporations,

no remit tance l /eas made. The tax statements were signed by the off ice manager.

3. Phi l l ip Geraghty was aided in the business by Robert  McArdle, his

wifets cousin. McArdle?s responsibi l i t ies were in booking, account i .ng and

administrat ion. Phi l l ip Geraghty was to supervise on the si te product ion. He

determined manpover and material requirements. There was constant conmuaication

betweeu the two.

4. The New York State Corporat ion Franchise Tax Reports,  based on the

calendar year 1970, for Phi l rob Corporat ion and for Phi l rob of New York, Inc.

were signed by Phi l l ip R. Geraghty, President and dated November 15, L977.
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CONCI,USIONS OF I,AW

A. That Phi l rob Corporat ion and Phi l rob of New York, Inc. were employers

required to deduct withholding taxes due from employees'  wages for the years

1968 through 1970, within the meaning and intent of  sect ion 67L of the Tax

Law.

B. That petitioner Phillip Geraghty knew or should have known, that

Phi l rob Corporat ion and Phi l rob of New York, Inc. fai led t .o pay to the Income

Tax Bureau the taxes withheld for the years 1968 through 1970 which Laxes

const i tute trust funds pursuant to sect ion 675 of the Tax Law.

C. That pet. i t ioner Phi l l ip Geraghty was a person required to col lect,

t ' ruthful ly account for and pay over the withholding taxes due from Phi l rob

Corporat ion and Phi l rob of New York, Inc.,  within the meaning and intent of

subsec t ions  (g )  and (n )  o f  sec t ion  685 o f  the  Tax  Law.

D.  That  pe t i t ioner ,  Ph i l l i p  Geraghty ,  w i l l fu l l y  fa i led  to  co l lec t ,

truthfully account for and pay over the taxes withheld by Philrob Corporation

and Phi l rob of New York, Inc. dur ing the years 1968 through 1970, within the

meaning and intent of  sect ion 685(g) of the Tax Law. [Levin v.  Gal lman, 42

N . Y . 2 d  3 2 '  3 9 6  N . Y . S . 2 d  6 2 3  ( 1 9 7 7 ) 1 .  A c c o r d i n g l y ,  p e t i t i o n e r  i s  l i a b l e  L o  a

penalty equal to said unpaid Laxes.

E. That the pet i t ion of Phi l l ip Geraghty is denied and the not ices of

de f ic iency  issued December  27 ,  1971 are  sus ta ined.

DATED: Albany, New York

FEB 2 7 1981
ISSION

ISSIONER

ISSIONER


