
STATE OF NEI./ YORK

STATE TAX COMMISSION

In the Matter of the Petition
o f

John F. Gates
and Louise M. Gates

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income
Tax under Article 22 of the Tax Law for the Year
197 4

AFFIDAVIT OT MAITING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 5th day of June, 1981, he served the within not ice of Decision by cert i f ied
mai l  upon John F. Gates, and Louise M. Gates the pet i t ioner in the within
proceeding'  bV enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

John F. Gates
and Louise M. Gates
1400 Mony PLaza
Syracuse, NY 73202

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says
herein and that the address set
of the pet i t ioner.

Sworn to before me this
5 th  day  o f  June,  1981.

addressee is the pet i t ioner
wrapper is the last known address
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STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

June 5 ,  1981

John F. Gates
and Lou ise  M.  Gates
1400 Mony PLaza
Syracuse, NY 13202

Dear  Mr .  &  Mrs .  Gates :

Please take not ice of the Decision of the St.ate Tax Conrnission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 690 of the Tax Law, any proceeding in court  to review an
adverse decision by the State Tax Commission can only be inst i tuted under
Article 78 of the Civil Practice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

fnquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  may be  addressed to :

NYS Dept. Taxation and Finance
Deputy Commissioner and Counsel
Albany, New York 12227
Phone /l (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

cc :  Pet i t ioner 's  Representa t ive

Taxing Bureau' s Representative



STATE OT NEW YORK

STATE TAT( COUI{ISSION

fn the Matter of the Petition

o f

JOltN r,. GATES and LOUISE M. GATES

for Redetermination of a Deficiency or
for Refund of Personal Incone Tax under
Article 22 of the Tax Law for the Year
t 9 7 4 .

DECISION

Peti t ioners, John F. Gates and f ,ouise H. Gates, 1400 Mony Plaza, Syracuse,

l{ew York L32A2, filed a petition for redeterniaation of a deficiency or for

refund of personal income tax under Article 22 of the Tax Law for the year

1974 (f i le No. 17322).

A snall clains hearing was held before Carl P. t{right, Hearing Officer,

at the offices of the State Tax Comission, 333 East lrtashington Street, Syracuse,

New York, on June 11, 1980 at 9:15 A.U. Pet i t ioner John F. Gates appeared pro

se. The Audit Division appeared by Ralph J. Vecchio, Esq. (Paul A. Lefebvre,

E s q . ,  o f  c o u n s e l ) .

ISSUE

l.ltrether alimony paynents are deductible by the husband petitioner John F.

Gates and includible as income to the wife, petitioner Louise M. Gates, where

they filed a joint Federal return and a New York State conbined incone tax

return for 1974.

rINDINGS OF TACT

1. Petit ioners f i led

the Federal incone tax due

a joint Federal incone

thereon.

tax return for 1974 and paid
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2. Petitioners chose to file separate New York State income tax returns

for 1974 using Forn IT-208 which is ent i t led:

"New York State Combined Income Tax Return for llesident Married
Persons Filing a Joint Federal Return who Elect to File Separate New
York State Returns."

0n said return, pet i t ioner Louise l l .  Gates reported $151000.00 in

al inony income and pet i t ioner John F. Gates reported a deduct ion of $151000.00

for alimony payments.

3. 0n December 20, L976, the Audit  Divis ion issued a Not ice of Def ic iency

against the pet i t ioners assert ing addit ional personal income tax of $\1306.22,

p lus  in te res t  o f  $186.78 ,  fo r  a  to ta l  due o f  $1 ,493.00 .  The de f ic iency  was

issued with a Statement of Audit Changes which stated 'fsince you filed a joint

Federal return, alimony paynents are not deductible by the husband nor includible

as  income to  the  w i fe ,  See IRS Reg.  1 .171-1- (2 ) . ' ,

4. Petitioners were married in Onondaga County, State of New York on

June 22, 1942 and were divorced by a decree of the Supreme Court, State of New

York entered in Oswego County Clerk's Off ice on Septemb,er 18, 1975.

5. Petitioners were living separate and apart dur:ing the entire calendar

year 1974 pursuant to the terms of a written separation agreenent executed on

June 1, 1973 under which the husband paid to the wife the sum of $151000.00 in

periodic alimony payments during the year 1974.

6. The petitionersr argunents of law were the follLowing: That IRS Regula-

t ion 1.171-1-(2) has no appl icat ion to al inony payurents. That IRS Regulat ion

L.71-1'(2) does refer to alimony income. Petitioners contended that this

regulation does not prohibit the fil ing of joint Feder,al incone tax returns

for narried people living apart with the husband paying alinony to wife pursuant

to a written separation agreement. It merely requires that if husband and

wife file separate returns, the wife nust include the a.Linony payments in her

incone.
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7. The petitioners further contended that their research of the law has

revealed no Federal  or State regulat ion or decision prohibi t ing the al imony

income to wife and the alimony expense to the husband be treated differently

than any other income and/or expense. In fact, they contended that New York

State Tax Law section 359(8) requires that such palme:nts be included in the

wifets gross income, the only except ion being i f  the spouses f i le a single

return jointly, and section 360(17) of the Tax Law permits the husband to

deduct such palments I'regardless of whether such payrnr:nts are includable in

the gross income of the wife".  In fact,  New York Law goes so far as to hold

that it would be unlawful for the husband to agree to pay the tax on the

wifef s al imony income (Tax Law sect ion 385, I l raunz v. Kraunz, 293 N.Y. 152).

Furthermore, they argued that section 672(t) of the Tax Law provides

that "if husband and wife determine their Federal income tax on a joint return,

but determine their New York income taxes separately, they shall determine

their  New York adjusted gross incomes separately as i f  their  Federal  adjusted

gross incomes had been determined separately".  (See ir lso Income Tax Reg.

1 1 6 . 6 . )

CONCTUSIONS OF tAW

A. That sect ions 359(8),  360(17) and 385 are unde:r Art ic le L6 of the Tax

Law and Kraunz vs. Kraun3r 293 N.Y. 152 was decided unrler the tax provisions

in Article 16 of the Tax Law. That the New York State :income tax return filed

by petitioners in 1974 is under the tax provisions in Article 22 of the Tax

Lalr'. Generally, the provisions of one article of the Tax Law must be read

independently from provisions of other articles. To holLd the petitioners have

misapplied the Tax Law, however, does not resolve the problen. An important

element in the pet i t ionersr case has been weakened, but the quest ion remains.
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B. That sect ion 71(a)(2) of the Internal Revenue Code provides:

"(2) I{ritten Separation Agreenent -- If a wife is separated
fron her husband and there is a written separation agreeneat executed
after the date of the enactment of this title, the wife's gross
income includes periodic payments (whether or not at regular intervals)
received after such agreement is executed which are made under such
agreement and because of the marital or family :relationship (or
which are attributable to property traosferred, in trust or otherrise,
under such agreement and because of such relatiooship). Thip paragraph
shall not apPll_Ulhg_-busband and wife make_a. srlrgle return jointlf.
t rmpnas]-s suppl led.,

This section of the Internal Revenue Code cl,early establishes that

the wife may not include in her gross incone the periodlic payments made by the

husband if they file a single return jointly lu the yecrr at issue. It, therefore,

follows that the husband may not take a deduction in tbre year that they file a

single return jointly.

C. That the petitioners could have filed separat.ely, but chose to file

jointly for Federal tax purposes, does nullify the prorrisions for al-inony and

separate mainteaance palfments within the Internal Revernue Code. Therefore,

the petitioners may not deduct the naintenaace pa;znents by the husband and

include it as income of wife on their New York State combined income tax

return fot 7974.

D. That the petition of John F. Gates and Louise tl. Gates is denied and

Notice of Def ic iency issued Decenber 20, 1976 is sustained, together withthe

such additional interest as oav

DAIED: Albany, New York

JUN 5 1981

be lawfully owing.

CO}IMISSIONER



STATE OF NEW YORK

STATE TAX COI'IMISSION

In the Matter of the Pet i t ion
o f

Estate of Harry Gaver
Robert Gaver,  Executor

AITIDAVIT OF MAILING

for Redeterminat ion of a Def ic iency or a Revision
of a Deterninat ion or a Refund of Personal Income
Tax under Art ic le 22 of the Tax Law for the Year
7 9 7 3 .

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 6th day of November, 1981, he served the within not ice of Decision by
cert i f ied mai l  upon Estate of Harry Gaver,  Robert  Gaver,  Executor the
peLit ioner in the within proceeding, by enclosing a true copy thereof in a
securely sealed postpaid wrapper addressed as fol lows:

Estate of Harry Gaver
Robert Gaver,  Executor
4  Haze l  P l .
Woodmere, NY 11598

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
6 th  day  o f  November ,  1981.

that the said
forth on said

(

addressee
wrapper iE

/

is  the pet i t ioner
Lhe last known address



STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Estate of Harry Gaver
Robert Gaver,  Executor

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal fncome
Tax under Article 22 of the Tax Law for the Year
1973

MFIDAVIT OF MAILING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 6th day of November, 1981, he served the within not ice of Decision by
certified mail upon L. Michael Rudolph the representative of the petitioner in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

l .  Michael Rudolph
Schonbrun & Rudolf
60  E.  42nd St . .
New York, NY 10017

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal Service within the State of New York.

That deponent
of the pet i t ioner
last known address

further says that the said addressee is
herein and that the address set forth on

of the representat ive of the pet i t ione

the representative
said wrapper is the

Sworn to before me this
6th day of November, 1981.



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

November  6 ,  1981

Estate of Harry Gaver
Robert Gaver,  Executor
4  Haze l  P I ,
Woodmere, NY 11598

Dear  Mr .  Gaver :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative leveI.
Pursuant to sect ion(s) 690 of the Tax Law, any proceeding in court  to review an
adverse decision by the State Tax Comnission can only be inst i tuted under
Article 78 of the Civil Practice Laws and Ru1es, and must be commenced in the
Suprerne Court of the State of New York, A1bany County, within 4 months from the
date of this not ice.

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
with this decision mav be addressed to:

NYS Dept. Taxation and Finance
Deputy Comnissioner and Counsel
Albany, New York 72227
Phone / f  (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner 's  Representa t ive
L. Michael Rudolph
Schonbrun & Rudolf
6 0  E .  4 2 n d  S t .
New York, NY 10017
Taxing Bureau' s Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

ESTATE OF HARRY GAVER
RoBERT GAVER, E)GCUToR

for Redeterminat ion of a Def ic iency
Refund of Personal Income Tax under
of the Tax Law for the Year 1973.

DECISION

or  fo r
Ar t i c le  22

Audit  Divis ion issued to Robert  Gaver,  as

Gaver,  a Not ice of Def ic iency assert ing addit ional

Art ic le 22 of the Tax Law for the year 1973 in

Pet i t ioner,  Robert  Gaver,  as Executor of the Estate of l larry Gaver,  4

Hazel Place, Woodmere, New York 11598, f i led a pet i t ion for redeterminat ion of

a def ic iency or for refund of personal income tax under Art ic le 22 of the Tax

Law for the year 1973 (f i fe No. L8425).

A formal hearing was held before Doris Steinhardt,  Hearing Off icer,  at  the

off ices of the State Tax Commission, Two World Trade Center,  New York, New

York, on January 21, 1981 at 9:30 A.M. Pet i t ioner appeared by Schonbrun &

Rudo lph ,  Esqs .  (L .  M ichae l  Rudo lph ,  Esq. ,  o f  counse l ) .  The Aud i t  D iv is ion

appeared by  Ra lph  J .  Vecch io ,  Bsq.  ( I rw in  L" ry ,  Esq. ,  o f  counse l ) .

ISSUE

hlhether a condemnation award, received by the Estate upoo appropriation of

a parcel of land owned by a partnership in which decedent had a fifty percent

interest,  const i luted income in respect of a decedent pursuant to sect ion 691

of the Internal Revenue Code.

FINDINGS OF FACT

1 .  0n  Apr i l  11 ,  1977 ,  t he

Executor of the Estate of Harry

personal income taxes due under
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the amount $7r380.52, plus interest thereon. The acconpanying statement of

audit changes explained that petitioner had failed to provide information

previously requested by the Audit Division regarding proceeds of a condemnation

award.

2. Decedent owned f i f ty percent of the shares of common stock of D. Gaver

& Sons, Inc. In 1967 ot 1968, but in any event pr ior to decedent 's date of

death, a bui lding owngd by the corporat ion and used as i ts pr incipal place of

business was condemned by the City of New York and taken for a project known as

the North East Brooklyn High School.

3.  Decedent had a f i f ty percent interest in a partnership, the real

property of which was also condemned by the City of New York as part  of  i ts

Marcus Garvey Urban Renewal Project.

4.  Advances on the condemnation award in the amount $50,925.00 were

received by the corporat ion from the City pr ior to decedent 's death, but the

final determination as to the precise amount of the awards and receipt of the

proceeds thereof did not occur unt i l  1973.

5. In 1969, the corporat i -on, in ant ic ipat ion of receipt of  the award and

in need of a new place of business, borrowed funds and purchased 267 Douglass

Street in Brooklyn.

6. Harry Gaver died on Apri l  25, 1972. 0n or about March 20, 1973,

Robert  Gaver,  as Executor,  f i led a Federal  Estate Tax Return, on Schedule C of

which the condemnation awards were valued as fol lows:

VAIIIE AT DATE OF DEATH

Interest of 50% of decedent in condemnation
award proceedings project known as
"Marcus Garvey Urban Renewal Project,
Block 3499, Lot 27, Stage 2f ' ,  pending in
Supreme Court, Kings County:
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$ 46 ,929 .00

Interest of  50% of decedent in condemnation
award proceedings project known as rrNorth

East  Brook lyn  H igh  Schoo l ,  B lock  3016,
Lot 6",  pending in Supreme Court,  Kings
County:

Es t imated award  9138,500.00

$23,464.50

$25 ,506 .  oo

Bennett, Surrogate of Nassau

estate tax of the Estate of

Est imated award
Less :  morLgage

loan
fees

Less: advance
mortgage
fees

$101 ,500 .00
23 ,071  . 00
25 ,000 .  00
5  ,500  .  00

50  ,925  .00
27  ,663 .00
8 ,9oo .  00

$  51 ,012 .00

7. 0n May 9, 1973, the Honorable John D.

County, signed an order fixing the New York net

H a r r y  G a v e r  a t  $ 2 , 9 8 8 . 4 7 .

8. 0n or about Apri l  9,  L974, Robert  Gaver f i led a New York State Income

Tax Fiduciary Return for 1973 which indicated Federal  taxable income of $6,733.00

and tax due (and remit ted) in the sum $247.00. The condemnation award to the

partnership was not ref lected on said return.

9. The amount.  of  the award with regard to the Marcus Garvey project as

u l t ina te ly  de termined and pa id  was 955,383.42 .

10. As a result  of  conferences and correspondence between pet i t ionerts

representat ive and representat ives of the Audit  Divis ion, i t  was agreed that

addit ional estate tax was due in the amounL $139.01, plus interest,  based upon

the final amount of the award as abovementioned. By letter dated August 20,

1979, pet i t ioner 's counsel sent a check for such addit ional estate taxes to the

Division. Pet i t ioner maintains that this was the f inal  determinat ion and

sett lement of the matter and that the assert ion by the Divis ion of addit ional

personal income taxes for 1973 is a repudiat ion of the sett lenent.
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CONCTUSIONS OF tAId

A. That the New York taxable income of a resident estate is defined by

sect ion 618 of the Tax Law as the estate's Federal  taxable income for the

taxable year,  with certain New York rnodif icat ions.

B. That sect ion 591 of the Internal Revenue Code sets forth the general

rule for inclusion in gross income of i tems of income in respect of a decedent,

as  fo l lows:

"(a)(1) The amount of al l  i tems of gross income in respect of a
decedent which are not properly includible i -n respect of the taxable
per iod  in  wh ich  fa l l s  the  da te  o f  h is  death  or  a  p r io r  per iod . . .sha l l
be included in the gross income, for the taxable year when received,
o f :

(A) the estate of the decedent,  i f  the r ight to receive the
amount  i s  acqu i red  by  the  decedent rs  es ta te  f rom the  decedent ; . . . " .

C. That upon the f i l ing of the acquisi t ion map in the off ice of the

appropriate county clerk,  the clerk of Kings County in this instance, t i t le to

the property vested in the City of New York (Eminent Domain Procedure Law,

Sect ion 402).  Ti t le to the property for the Marcus Garvey project therefore

passed pr io r  to  decedent rs  death .

D. That insofar as the decedentrs r ight to compensat ion for the appropri-

at ion of the partnershiprs real estate came into being pr ior to his death, his

share of the award const i tuted income in respect of a decedent and was taxable

as such. Matter of  Estate of Gladys F. Ar ies, State Tax Comnission, December 12,

1980;  Mat ter  o f  Fannie R.  Zeamon,  State Tax Commiss ion,  December 12,  1980.

E. That the agreement reached between petitioner and the Audit Division

with regard to New York estate taxes under Art ic le 26 did not sett le nor

dispose of the instant case.

F. That pet i t ioner is ent i t led to deduct estate taxes which are attr ibutable

to the condemnation award, in accordance with sect ion 691(c)(1) of the Internal



Revenue Code, and such other expenses as are permit ted by sect ion 691(b) of the

C o d e .

G. That the pet i t ion of the Estate of Harry Gaver,  Robert  Gaver,  Executor,

is granted to the extent indicated in Conclusion of Law "F";  that the Not ice of

Def ic iency issued Apri l  11, 1977 is to be modif ied accordingly;  and that except

as so modi f ied,  the def ic iency is  in

DATED: Albany, New York

N0v 0 6 1981

al l  other respects sustained.

ATE TAX COMMISSION


