
STATE OF NEI,I YORK

STATE TAx COMMISSION

In the MatLer of the Pet i t ion
o f

Louis A.  & Susan Gar is to

AFFIDAVIT OF MAILING

for Redeterminat ion of
of a Determinat ion or a
& UBT under Article 22
Years  1968 -  1970

a Defic iency or a Revision
Refund of Personal Income

& 23 of the Tax Law for the

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 5th day of June, 1981, he served the within not ice of Decision by cert i f ied
mai l  upon Louis A. & Susan Garisto, the pet i t ioner in the within proceeding,
by enclosing a true copy thereof in a securely sealed postpaid wrapper
addressed as  fo l lows:

Lou is  A .  &  Susan Gar is to
c /o  Mason & Co.
75 Rockefel ler Plaza
New York, NY 10019

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says
herein and that the address set
of the pet i t ioner.

Sworn to before me this I
5 th  day  o f  June,  1981.

that the said addressee is the pet i t ioner
forth on said wrapper is the last known address



STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Petition
o f

lou is  A .  &  Susan Gar is to

AFFIDAVIT OF MAILING

for Redeterminat ion of
of a Determinat ion or a
& UBT under Article 22
the Years 7968 - 7970

a Defic iency or a Revision
Refund of Personal fncome

& 23 of the Tax Law for

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 5th day of June, 1981, he served the within not ice of Decision by cert i f ied
mai l  upon James W. Mosher the representat ive of the pet i t ioner in the within
proceeding, bY enclosing a true copy thereof in a securely sealed postpaid
vrrapper addressed as fol lows:

Mr. James Id. Mosher
Z issu ,  S te in ,  Couture ,  Mosher
270 Mad ison Ave.
New York, NY 10016

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United Stat.es Postal  Service within the State of New York.

That deponent further says that the said addressee is the representat ive
of the pet i t ioner herein and that the address set forth on said wrapper is the
Iast known address of the representat ive of the pet i t ioner.

Sworn to before me this
5 th  day  o f  June,  1981.



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

June 5 ,  1981

Louis A. & Susan Garisto
c fo  Mason & Co.
75 Rockefel ler Plaza
New York, NY 10019

Dear  Mr .  &  Mrs .  Gar is to :

Please take not i .ce of the Decision of the State Tax Commissi-on enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 690 &,722 of the Tax Law, any proceeding in court  to
review an adverse decision by the State Tax Commission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice laws and Rules, and must be commenced in
the Supreme Court of the State of New York, Albany County, within 4 months from
the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in accordance
wi th  th is  dec is ion  may be  addressed to :

NYS Dept. Taxation and Finance
Deputy Commissioner and Counsel
Albany, New York 12227
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMI'IISSION

cc:  Pet i t ioner 's  Representa t ive
James W. Mosher
Zissu, Stein, Couture, Mosher
270 lTadison Ave.
New York, NY 10016
Taxing Bureau's Representat ive



STATE OF NEI.J YORK

STATE TAX COMMISSION

In the Matter of the Petit ion

o f

IOUIS A. and SUSAN GARISTO

for  Redeterminat ion of  a Def ic iency or  for
Refund of Personal Income and Unincorporated
Business Taxes under Ar t ic les 22 and 23 of  the
Tax  Law fo r  t he  Yea rs  1968 ,  1969  and  1970 .

1.  Pet i t ioners ,  lou is  A .  and Susan Gar is to

Income Tax Returns for the years 1968, 1969 and

combined return, whi le the 1969 and 1970 returns

re turn ,  Mr .  Gar is to 's  occupat ion  was ind ica ted  as

DECISION

fi led New York State Resident

1970. The 1968 return l ,vas a

were  jo in t  re tu rns .  0n  each

ttMusician, Arranger-Composert t  .

Pe t i t ioners ,  lou is  A .  and Susan Gar is to ,  400 East  56 th  S t ree t ,  New York ,

New York 10022, f i led a pet i t ion for redeterminat ion of a def ic iency or for

refund of personal income and unincorporated business taxes under Art ic les 22

and 23 of the Tax Law for the years 1968, 1969 and 1970 (Fi le No. 16617).

A formal hearing was held before Robert  F. Mul l igan, Hearing 0ff icer,  at

the off ices of the State Tax Commission, Two Wor1d Trade Center,  New York, New

York  on  August  24 ,  1978 a t  1 :15  P.M.  Pet i t ioners  appeared by  Z issu ,  S te in ,

Bergman,  Couture  & Mosher  (Jarnes  W.  Mosher ,  Esq. ,  o f  counse l ) .  The Aud i t

D iv is ion  appeared by  Peter  Cro t ty ,  Esq.  (Samue1 Freund,  Esq. ,  o f  counse l ) .

ISSUE

l{hether the act iv i t ies of pet i t ioner Louis A. Garisto as a composer,

arranger and conductor of music,  const i tuted the pract ice of a profession and

are therefore deemed not to be the carrying on of an unincorporated business.

FINDINGS OF FACT
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2. On his Federal  Schedule "C" for 1968, pet i t ioner Louis Garisto referred

to his business act iv i ty as "Musician, Composer & Arranger";  on his Federal

Schedule "C" for 7969, said pet i t ioner referred to his business act iv i ty as

"Musician, Composer & Arranger & Producer-Radio & TV Commercials".  On both

schedules the br+siness name was l isted as tr lou Garisto Product ions".

3. On FebruarY 6, 1974, a Statement of Audit  Changes was sent to pet i t ioners

asser t ing  a  p roposed de f ic iency  in  incone Lax  fo r  L969 o f  $1r151.00 ,  based on

unreported federal  audit  changes and also assert ing proposed def ic iencies in

t tn incorpora ted  bus iness  tax  fe r  7968,  1969 and 1970 o f  $2 ,597.56 ,  $2 ,983.29

and $31067.67, respect ively,  on the grounds that the income derived from

activities as a musician, arranger and composer were deemed to be subject to

unincorporated business tax. On Apri t  26, 1974, the Audit  Divis ion recei.ved

payment of $1,151.00, the amount of the income tax def ic iency. 0n June 28,

L976, the Audit  Divis ion issued a Not ice of Def ic iency against pet i t ioners for

the aforementioned def ic iencies and appl ied the remit tance of $1r151.00 against

the  to ta l  o f  the  de f ic ienc ies .

4. Pet i t ioner Louis Garisto received extensive formal training in music

start ing at the age of 6.  He has wri t ten classical  music and has had works

performed by the National Symphony Orchestra and other orchestras. He conpleted

his f i rst  authent ic symphony before he was 13 years old.

5. During the years at issue, Mr. Garisto was pr imari ly a composer,

scorer and orchestrator of music for television f ihns. Seventy (70) percent

of his act, iv i t ies during this period were related Lo music for commercial

nessages. Some of the music or iginal ly wri t ten for commercial  messages was

Iater used in other areas or for other purposes such as phonograph records or

background music.
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6. Mr. Garisto is known in the industry for his abi l i ty to score television

films of any length, whether it be a 30 second commercial or a 2 hour feature.

The f i lms are usual ly post-scored, rather than pre-scored ( i .e.  the music is

wri t ten after the f i lm has been completed).  Mr. Garisto typical ly performs

his act iv i t ies in this manner:

He first views the film on a "l{ovieola", a device which a}lows hin to

Iook at the f i lm and start  and stop i t .  as he wishes, in order to measure the

length of the scenes in the film. The film lengths are shown on a couoter by

feet and frames. Mr. Garisto decides what moods are necessary for the var ious

scenes and transforms the feet and frames of the sceDes mathematically into

minutes or seconds and composes a piece of music appropriate for the moods

required for the var ious scenes. Mr. Garisto does not merely wri te a melody

or tunel he establishes a theme which is developed by any number of variations

throughout the film. Mr. Garisto nrites t.he music to be played by an orchestra

of f rom 12 to 50 musicians. In order to do this he must be conversant with

every instrument in the orchestra. Mr. Garisto always conducts the orchestra

when the music is being recorded. This recorded version may or may not be the

finished product which is finally used with the fihn. Once it leaves Mr.

Garisto's hands he has no further control over it.

CONCTUSIONS OF IAW

A. That sect ion 703(c) of the Tax law provides as fol lows:

"(c) Professions. -  The pract ice of law, medicine, dent istry or
architecture, and the pract ice of any other professi-on in which
capital is not a material income producing factor and i-n which
more than eighty per centum of the unincorporated business
gross income for the taxable year is der ived from personal
services actually rendered by the individual or the members of
the partnership or other ent i ty,  shal l  not be deemed an unincor-
porated business. "

That  20  NYCRR 203.11(b) (1 ) ( i v ) ,  added February  1 ,  7974 (a f te r  the

issue)  p rov ides  as  fo l lows:

B.

years at
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"( iv) t {usicians and art ists are also recognized as professions
(sic) by the Tax Commission. However,  an act iv i ty which, for
example, consists of executing drawings or il lustrations for
commercial  advert is ing purposes, or the product ion of musical
or dranaLic shows, or the creation of advertising set to music
is not a professional act iv i ty since i t  deals with the conduct
o f  bus iness  i t se l f . ' t

C. That the act iv i t ies of pet i t ioner Louis Garisto as a composer,  arranger

and conductor of music for commercial  nessages dealt  with the conduct of

business i tsel f  and were not professional act iv i t ies and the income therefrom

is subject to unincorporated business tax. Mr. Garistots act iv i t ies as a

composerr arranger and conductor of music other than music for cormercial

messages, however,  const i tuted the pract ice of a profession and the income

therefrom is not subject to unincorporated business tax.

D. That 70 percent of Mr. Garisto's incone from composing, arranging and

conducting music was income attributable to music for cormercial messages and

thus subject to unincorporated business tax. The balance of his income from

composing, arranging and conduct ing (30 percent) is deened not to be subject

to unincorporated business tax.

E. That since pet i t ioner Susan Garisto was not a pr incipal in the unincor-

porated business conducted by her husband, the Notice of Deficiency is to be

cancel led against her insofar as i t  appt ies to unincorporated business tax.

F .  That  except  as  se t  fo r th  in  Conc lus ions  o f  Law "D"  and ' tEr r ,  the

pet i t ion of Louis A. and Susan Garisto is denied and the Not ice of Def ic iency

is sustained.

DATED: Albany, New York

JUN 5 P8I


