
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Eugene Gj & Jane E. Fubini

AFFIDAVIT OF MAIIING

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of
Personal Income Tax
under Art ic le 22 of the Tax Law
for  the  Years  1969,  1970

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the  10 th  day  o f  Apr i1 ,  1981,  he  served the  w i th in  no t ice  o f  Dec is ion  by
cert i f ied mai l  upon Eugene G. & Jane E. Fubini ,  the pet i t ioner in the within
proceedinS, by enclosing a true copy thereof in a securely sealed postpaid
wrapper  addressed as  fo l lows:

Eugene G. & Jane E. Fubini
2300 Hunter Mi l l  Rd.
Vienna, VA 22lBO

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
10 th  day  o f  Apr i l ,  1981.

said addressee is  the et i t ioner
id wrapper is a s t

that the
forth on
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STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Eugene G. & Jane E. Fubini

AT'FIDAVIT OF MAILING

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of
Personal Income Tax
under Art ic le 22 of the Tax Law
for the Years 7969, 7970

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 10th day of Apri l ,  1981, he served the within not ice of Decision by
cert i f ied mai l  upon Richard D. Kuhn the representat ive of the pet i t ioner in the
within proceeding, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

Mr. Richard D. Kuhn
Holzka, Donahue & Kuhn
358 St .  Marks  P lace
Sta ten  fs land,  NY 10301

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the representat ive
of the pet i t ioner herein and that the address set forth on said wrapper is the
Iast known address of the representat i the pet i t ioner.

Sworn to before me this
10 th  day  o f  Apr i l ,  1981



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12221

A p r i l  1 0 ,  1 9 8 1

Eugene G. & Jane E.
2300 Hunter MiI l  Rd.
Vienna, VA 22180

Fubini

Dear  Mr .  &  Mrs .  Fub in i :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right
Pursuant  to  sec t ion(s )  690 o f  the
adverse decisi-on by the State Tax
Ar t i c le  7B o f  the  C iv i l  PracL ice
Supreme Court of the State of New
date  o f  th is  no t ice .

of review at the administrat ive level.
Tax Law, any proceeding in court  to review an
Commission can only be inst i tuted under

Laws and Rules, and must be commenced in the
York, Albany County, within 4 months from the

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept.  Taxat ion and Finance
Deputy Commissioner and Counsel
Albany, New York 12227
Phone l f  (518) 457-624a

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive
Richard D. Kuhn
Ho1zka, Donahue & Kuhn
358 St .  Marks  P lace
Sta ten  Is land,  NY 10301
Taxing Bureau's Representat ive



STATE OF NEVI YORK

STA1E TN( COD4MISSION

In the l4atter of ttre Petition

of

EUGHVE G. FTJBINI aill JANE E. FUBINI

for Redetermjnation of a Deficienclz or
for nefirrd of Personal Inoqre Ta< urder
Article 22 of the Ta< Law for the Years
1969 ard L970.

DECTSION

Petitioners, Etrgene c. F\fujxi ard Jane E. Flbini, 2300 Hr:nter l4ill Road'

Vienna, Virginia 22IB0t filed a petition for redeterrnination of a deficiency

or for refi-rrd of personal incqre ta:< r:rder Article 22 of the Tax Law for the

years 1969 ard 1970 (rile tlo. 13190) .

A formal hearing was held before Edward L. Johnson, tiearing Officer' at

the offices of the State Tac Ccnmission, T\m l/ilorld Ttade Center, Nenv York,

New York, on F?iday, JuIy 2Lt 1978 at 1:30 P.M. Petitioner E\rgene G. F\:bj-:ri

apg:eared by Holzka, Donatue, Kl*m & Ho\dard, PC (Steven Horuard ard Richard D.

Kuhn, Esqs., of counsel). The Audit, Division appeared hryr Peter Crotty' Esq.

(In^rirr lery, Esq., of counsel) .

ISSI.IE

Whetlrer the incrrre earned by petitioner Eugene G. F\rbini frcm lntq:national

Busjless trrtrachines Corp. after Febn:ar1z 28, 1969 is s.rbject to IErsonal inccne

tax.

FIND]NGS OF FACT

1. Petitioners, Eugene G. Fbbjni and Jane E. F\rbini' filed }dew York

State inccne ta>( nonresident returns for ttre years 1969 ard 1970 on April 12'

1970 and August L5, L97It respectively. On said retr.rrns, petitioners reported
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\,rage jJrcffe received frcnr International Rrsjness I'trachines Coap. (hereinafter

"IBM") and hrsiness irrccrne frcnr E\rgene G. FUbini's activities as a qcnsultant.

2. On l4arch 3Lt L975, the Alrdit Division isstred a litrtioe of Deficiency

against petitioners asserb,i:rg that additional personal jnccne tax of $51377.13

was due for the years 1969 ard 1970, @etlrer with interest. Tte additional

tar< dr.rc as founi in tl€ Notice of Deficienc.y is based on the follouing grrourds:

(a) fhat petitioners inconectly allocated to souroes within ard without

ldew York State salary inccnre earned hDz Er:gene G. F\rlcini frcrn IBM

dr:ring the period Jarruary 1, 1969 to Febnuary 28t L969. Ttris j-ssue

was conceded by petitioners at the hearing held hereiJr ard' for ttris

reason, will not be discussed trereaft€r.

(b) That the inccne received by Eugene c. FUbirri frcm IBM for ttre

balance of 1969 ard for all of 1970, pursuant to a r,vritten agreellent,

constituted a pension or otlpr retirenrent benefit and las taxable to

New York State in the sane proportion as IBM wages earned frcnt

New York sources bear to total IBM wages received for the years

1967, 1968 a:rt1 1969 (20 NYCRR 131.18).

3. Petitioner Errgene G. F\rbjni was enrployed by IBM frcm JuIy, 1965

r:rrtil Febnuarlz 28, L969, first as a vice-president ard later as a vice-president

and group s<ecutive. In tte disctrarge of his duties as an enployee of IBE{,

l"Ir. FUbi:ri, an electronic ergineeri-ng erqlert, had beccne less irrvolved in

matters concerning his chosen field and nrcre i::volved in areas r,'rfiich he

considered not particularly interesting. Aeordingly, he voluntarily terdered

his resignation effective Febnrary 28, 1969.

4. Ftonl,larch 1, 1969 r:rrtil l{ay 31, L969, lft. Fubirri oontinued to

receive his entire weekly salary, altlrough he had "cleaned out" his office and

was no longer rerdering services as an enployee. Durilg this three nonth

period, l,h. Fbbini was providing onsulting senrices to I3M on a oontinui::g

basis.
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5. Effective June l, L969t I{r. F\rbini ard IBM entered into a vl'ritten

agreenent for a period of 36 months, vtrich provided that I\4r. FUbjni vnuld make

hinself available for the purpose of consultation ard ttrat IBM r,ould pay h"im

$1901000.00 over the span of ttre agreenerrt at a rate of $5,278.00 per ronth.

6. The aforenentioned agreanent also prcnrided, in pertinent part' for

tlre following:

(a) rhat in the event of Mr. F\rlcini's death prior to ttre e>cpiration of

said agreenent, a lurp sun paynent vould be rnade to his estate for

ttre urynid balance of nonthly.paldents.

(b) That IBIvI r,vould reimbr:rse l4r. F\rbini for reasonable out-of-trncl<et

eq)enses incr:ned in oonnection with ttre rerdering of consulting

services.

(c) That l,Ir. F\rbini crculd not coperate wittr any present or trxospective

corpetitor of IBM, engage jn any activity vrtrich was in oonflict with

the interests of IBM, or disclose arry lo:oroledge or enridence of the

crrnfjdential affairs, policies or operations of IBM or its subsidiaries.

7. For ttre period lr,larch L, L969 to Decsriber 3I, 1969, I\4r. Fubini spent

a total of 38 days providjJq consulting senzic-es to IBM, seven of vitrich days

r,vere spent within New York State. For the year 1970, he spent a total of

33 days providing consulting services to IBM, six of vrLrich \,v€re q)ent within

New York State.

B. Upon his separation frcrn IBM, effective Feb'ruarlr 28, J-969t I\t. Fbbirli

ccnnenced busjness as a sole proprietor, render5ng senrices as a financial ard

technical crcnsultant. His clierrts, in adclition to IBM, included Gnuunnan

Corp. , Baird Corp., Fairctrild-Hiller Cory. arxl Itek Corp. Ttre senrices perfonred

for all of ltlr. Eubjni's clients were sinlilar in nature; ard the fee charged

these clients, e>rcept fBM, was approxirnately the sare rate lft. I\:birri r,es
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receiviixg frcrn fBM per the above nentioned agreenent. He eaned s,tbstarrtial

fees frcm clierrts otlrer than IBM.

9, Itr. Fubini's consulting activities r,vrere oorducted frcrn an office

located on Connecticut Averue in Wash-ington, D.C. Ttre office rms later nnnred

to 1411 Jefferson Davis Higknrray, Arlington, Virgilia. At no time &rring the

years in question did I\t . Fbbini majntain an office or othen place of hrsi::ess

within New York Stat-e frsn which his consulting acb,ivities !€re carried on.

I0. It is petitionersr ontention that tlre inccne received as tlte result

of the contract entered into with IBM was inone earned in consideration for

aonsulting senrices actr:aIIy rendered; ard since no office or place of hrsiness

was maintajned wittrin New York Stater said inccne was rpt taxable to a non-

resident. Ttre Audit Division argiues tlnt the oontract betr,reen IBM ard I\4r. Ftbini

is a personal retirensrt arrangenent ard taxable to a nonresiderrt under ttte

allocation rules of 20 NYCRR 131.18. In strptrnrt of its argunent, tlre Audit

Division poi:rts to the fact ttrat If. F\$irri was not eligible for retjrernent

benefits under the IBM retirenent plan and that the contract prorzides for a

vested interest to be paid to his estate should he die prior to the expiration

of said contract.

COD{CLLISIONS OF I.AW

A. That during the years 1969 ard L970, petitioner Errgene G. F\rbini

perforned substantial consultirg senrices for IBM pursuarrt to a r,ritten

agresnent. Accordingly, the incrrne generated frqn said contract is deened to

be frcnr senzices actually rendered and not frcrn a trnrsonal retirsnent arrange-

ment. TLre provisions in the contracb, vrhich prorrided l,ff. F\rbinji's estate with

a vested interest in the unpaid balance of onsulting fees, ard tlre restric-

tions placed uSnn lilr. zubini's otrtside tusiness activities ard actionsr r.,rene

nerely ancillary ard incidental to the agreement. to perform senzices (Linsley

v. Gallnran, 38 A.D.2d,367, aff 'd 33 N.Y.2d 863).
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B. Ttnt petitj-oner Eugene G. Flrbjroi ctranged his status frqn that of an

enployee to that, of an irrleperdent contrador effective lvbrch I, 1969 ard

rnaintained an office outsj.de }bw York State frcrn vihich his oonsulting activi-

ties r,vere systemically ard regiularly carried on.

C. That petitiorrer Eugene G. Fr$ini's consulting activities with lBllt

were not systenuically arrl regrularly carried on wittrin New York State w:tthin

ttre meaning of 20 NYCRR 131.4(a). Accordingly, tlre jnccne generated frcrn suctt

activities is not subject to pensonal incne tax. (Section 632(b) (1) (B) of

tie Tax Law).

D. That thre proper allocation of wage inccnre earned dr:ring tne period

Jarnrarlz Lt Lg69 through Febnuary 28, L969, as calculated by the Aldit Division

ard conceded to by petitioners, restrlts in total Nerr'z York inccnre for 1969

being inmeased frcrn a reporbed $2,597.44 tp a orrected $81746.39. Total

New York incrcne for L970 is correct as retrnrted on petitioners' return arrl

hence no additional ta< is due for 1970.

E. That tlre petition of E\:gene G. zubini ard Jane E. Ftbi:lri is granted

to the exbent jrdicated in Conclusions of Iaw 'rcil and "D"i arvl e>(cepb as so

grarrted, the petition is in all otlrer

DATED: Albany, New York

APR T O lgBT


