
STATE OF NEId YORK
STATE TAX COM}IISSION

In the Matter

Rose Freedman

the Pet i t iono f

o f

AFFIDAVIT OF MAITING

for Redeterminat ion

of a Determinat ion

Personal Income Tax

under Art ic le 22 of

for the Year 1,974.

of a Def ic iency

or a Refund of

the Tax Law

or a Revision

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxation and Finance, over 18 years of age, and that on the

6th day of March, 1981, he served the within not ice of Decision by cert i f ied

mai l  upon Rose Freedman, the pet i t ioner in the within proceedinS, by enclosing a

true copy thereof in a securely sealed postpaid wrapper addressed as fol lows:

Rose Freedman
2 Washington Sq.
tarchmont,  NY 10538

and by deposit . ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and cusLody of the

Unit.ed States Postal Service within the State of New York.

That deponent.  further says that the said addressee is the pet i t ioner herein

and that the address set forth on said \drapper is the last known address of the

pet i t ioner . ./-\ ? -"-?

rn to before me this

day  o f  March ,  1"981.

Swo

6th

. z )

. t  V n( # '
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STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Petit ion

o f

Rose Freedman

for Redeterminat ion of a

of a Determinat ion or a

Personal Income Tax

under Article 22 of t-]r.e

for the Year 1974.

Def ic iency or  a Revis ion

Refund of

Tax Law

AFFIDAVIT OF MAILING

the pet i t ioner  here in

known address of the

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

6th day of March, 1981, he served the within not ice of Decision by cert i f ied

mai l  upon Rose Freedman, the pet i t . ioner in the within proceedinS, by enclosing a

Lrue copy thereof in a securely sealed postpaid wrapper addressed as fol lows:

Rose Freedman
2 Washington Sq.
Larchmont, lil-Y 10538

and by deposit ing same enclosed in a postpaid

(post off ice or off icial depository) under the

United States Postal  Service within the State

That deponent further says that the said

and that the address set forth on said wrapper

pet i t ioner.  / - \

properly addressed wrapper in a

exclusive care and custody of the

of New York.

addressee is

is the last

Sworn to

6th day

/v
V ^ ^ 4 , y ' / , 1

before me th is

o f  M a r c h ,  1 9 8 1 .

&,us Q/,t/* ",r-,{ /,'



STATE OF NEW YORK
STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

Rose Freedman

for Redeterminat ion of a

of a Determinat ion or a

Personal Income Tax

under Article 22 of the

for the Year L974.

Def ic iency or  a Revi -s ion

Refund of

Tax traw

AT'FIDAVIT OF MAIIING

the representative of

id  wrapper is  the last

State of New York

County of A1bany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

6th day of March, 1981, he served the within not ice of Decision by cert i f ied

mail upon George M. Freedrnan the representative of the petitioner in the reithin

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

lerapper addressed as fol lows:

VIr.  George M. Freedman
Glick-Friedman
271 North Ave.
New Roche l le ,  NY 10801

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United States Postal  Service within the State of New York.

That deponent further says that the said addressee is

the pet. i t ioner herein and that the address set forth on sa

known address of the representat ive of the pet i t ioner.

Sworn to before me this

6 th  day  o f  March ,  1981.

/t
L_,.1

4

( . ,



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

M a r c h  6 ,  1 9 8 1

Rose Freedman
2 Washington Sq.
Larchmont,  NY 10538

Dear  Ms.  Freedman:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative leveI.
Pursuant to sect ion(s) 690 of the Tax Law, any proceeding in court  to review
an adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from
the date of this not ice.

Inguiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to:

NYS Dept .  Taxat ion  and F inance
Deputy  Commiss ioner  and Counse l
A lbany ,  New York  12227
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive
George M. Freedman
Glick-Freedman
271 North Ave.
New Rochel le,  NY 10801
Taxing Bureau' s Representat ive



STATE OF NEW YORK

STPfTE TAJ( CON{MISSION

In ttre Matter of ttre Petition

of

RO.SE F. FRMDMAN

for Redetermination of a Deficiency or
for Refund of Personal Inocnre Ta>< under
Arti-cle 22 of the Tax Law for the Year
L974.

DECISION

Petitioner, Rose F. Free&nan, 2 Washirygton Sqr:are, IarcJsnont, Ner York

10538' filed a petition for redeternrina'bion of a deficiency or for refund of

personal inccrne ta< under Article 22 of the Ta< I-anr for tlre year 1974 (File

No.  21831) .

A srnall claims hearing was held before William Valcarcel, Hearing Officer,

at the offices of the State Tax Conmission, T\rp Wortd Trade Center, Ner'r York,

New York, on July 22, L980 at 10:45 A.M. Petitioner appeared by George M.

Freedrnan, Esq. Ttre Audit Division atrpeared by Ralph J. Vecchio, Esg. (Aliza

Schn^/adron, Esq., of counsel) .

ISSUE

V'lLrettrer the adjusted basis of secr:rities sold in L974 was higher for

New York State personal inccrne ta< purposes than for Federal inccnre ta< purgnses.

FINDINGS OF FACT

I. Petitioner, Rose F. Freednran, tirrely fited a Nev'r York State Ccnrbined

Inccne Tax RetuJ:n for the year 1974, on whriclr she relnrted a capital gain of

$34  ,  047 .  00 .

2. On furi1 L0, I978t ttre Audit Division issued a }dotice of Deficienqg

for $2,278.94, plus interest of $578.48, for tlre year 1974, along witlr an

e><planatory Statenent of Audit Ctranges which i:rdicated, in part:



.  -  2 . -

"Under New York Tax Law, cost basis of stocJ< sold is ttre
sante as Federal cost basis (fair l4arket Value as of
Decsnber 31, 1959, is inunaterial). You have nct dsnon-
strated that tlre "higher basis" modification - Section
612(c) (a) - is applicable. Your Line 5 on Schedule A
has been adjttsted by $10,490.00 to agree with ttre Federal
anrrurrt clairred. "

"Ttre portion of Long Term Capital Gains not subject to
New York Personal lnocrne Tax is an Itgn of Tar< Preference
and sulcject to New York Minjmun Incrcne Tax. "

"Net Long Term Capital Gains are ta:<ed hy Nss York State
at 60% rather than 50%."

"Because of tlre increase in ttre l4odification for allocable
oq)enses ($30.00), your renaining allowable itsnized
deducbion ($Ir974.00) are less ttran ttre stardard deduction;
the standard deduction is allcn^rcd in lieu of itsnized deduction
clairned. "

TLre sole issue raised by petitioner was tlrat she was entitled to a

higher basis for tLre stock sold based on its fair market value a.s of Decernber 3I,

1959.

3. Petitioner, Rose F. Freednan, sold securities during tlre year 1974

that were aoquired prior to Decgnber 3I, 1959. In orputing the capital gain

for Federal- inccrne tar pr:rgnses, petitioner used tLre adjusted cost basis of

the stock sold; whereas in ccnputing tJre capital gain for Nen York State

personal j-nccrne tax pu4)oses, petitioner used ttre fair market value of ttre

stock sold as of Decenrber 3L, 1959 and cited sectj-on 612(c) (4) of the Ta:< Lar^r

as justification for ttre higher basis.

4. Petitioner did not sr:krnit arry evidence indicati-ng ttrat tlre secr.rrities

sold during the year L974 had" aogtrired a higher adjusted basis pursuant to

Article 16 of the Tax Law.
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colErusroNs oF r,Aw

A. TLrat section 612 (c) (A) of tlre Tax Lar^r provides a subtraction nodifica-

tion (for deterrnining thre New York adjusted gross inq:rne of a resident. individual)

as follornrs:

"The portion of any gain, frcm tkre sale or ottrer disposition
of properQr having a higher adjusted basis for Nev^r York
inccne ta< purposes than for federal inccrne tax purToses on
ttre last day of ttre last tarable year for wh-ickr article
sjx@en irrposes tar, ttrat does not o<ceed suctr difference
in basis; but if such gain is considered a long-term capital
gain for federal inccme ta< puryoses, the modification shall
be ljmited to six{z per centi:rn of suctr lnrtj-on of gain. "

B. That section 612 (c) ( ) of tlre Tax Law does not provide for ttre

autcrnatic application of a higher adjusted basis soleIy due to tLre aoquisiticn

of secr:riti-es purchased prior to the last day of ttre last ta<able year for

whiclr Article 16 of tlre Ta< Law irrposed a ta<.

C. TLrat section 612(c) ( ) of tlre Ta< Law is solely applicable v*rere

property aoqrrj-red a higher basis pursuant to provisions contained within

Artlcle 16 of tlre Ta< Law.

D. That petitioner, Rose F. Free&nan, has failed to sustaj-n the burden

of proof required by section 689(e) of ttre Ta< Iaw in establishing that the

secr:rities sold dr:ring tLre year 1974 had aoquired a trigher adjusted basis

under Article 16 of tlre Tax Law tlran the adjusted basis reporbed for Federal

j-nccme tar purSnses.

E. That the petition of Rose F. Free&nan is denied and ttre Notice of

Deficiency issued April lA, L978 is sust .j-ned, togettrer witlr suctr additional

interest as may be lawfully ovring.

DATED: Albany, New York

MAR 0 6 19Bl


