
STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of the Pet i t ion
o f

Gary Frechter

AFFIDAVIT OF MAITING
for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income
Tax under Article 22 of the Tax Law for the Years
L 9 7 3 , 1 9 7 5  &  1 9 7 6 .

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 14th day of August,  1981, he served the within not ice of Decision by
cert i f ied mai l  upon Gary Frechter,  the pet i t ioner in the within proceeding,
by enclosing a true copy thereof in a securely sealed postpaid wrapper
addressed as  fo l lows:

Gary Frechter
70  W.  O l ive  St .
Long Beach,  N 11561

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says that the
herein and that the address set forth on
of  the  pe t i t ioner .

Sworn to before rne this
14 th  day  o f  August ,  1981.
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address
wrapper



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 1??27

August  14,  1981

Gary Frechter
70 I{1. Ol ive St.
trong Beach, W 11561

Dear  Mr .  Frechter :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 690 of the Tax Law, any proceeding in court  to review an
adverse decision by the State Tax Comnission can only be inst. i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be comnenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Deputy Commissioner and Counsel
Albany, New York 12227
Phone lt (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive

Taxing Bureaut s Representative



STATE OF NEW YORK

STATE TAx COMMISSION

In the Matter of the Pet i t ion

o f

GARY FREC}ITER

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under Art ic le
22 of the Tax law for the Years 1973, 1975
a n d  1 9 7 6 .

DECISION

Pet i t ioner ,  Gary  Frechter ,  70  W.  0 l i ve  S t ree t ,  long  Beach,  New York  11561,

f i led a pet i t ion for redeterminat ion of a def ic iency or for refund of personal

i"ncome tax under Art ic le 22 of the Tax law for the years 1973, 1975 and 1976

(F i le  t to .  21950)  .

A smal l  c laims hearing was held before t{ i l l iam Valcarce},  Hearing Off icer,

at the off ices of the State Tax Commission, Two World Trade Center,  New York,

New York, on December 10, 1980 at 9:15 A.M. Pet i t ioner,  Gary Frechter,  appeared

pro se. The Audit  Divis ion appeared by Ralph J. Vecchio, Esq. (e. Scopel l i to,

E s q .  ,  o f  c o u n s e l ) .

ISSUE

Idhether pet i t ioner is subject to a penalty under sect ion 085(g) of the Tax

law.

tr.INDINGS OF FACT

1. Prescr ipt ion Health Aids, fnc. also known as Cura Drugs, Inc. (Cura

Drugs) fai led to remit  personal income taxes withheld from i ts employees as

fo l lows:



-2 -

WITI{HOIDING TAX PERIOD AMOTJNT

$L67 .24
91 .30

2r7 .30
369.20

8 /  t / 73
4/  r l ts
7 /  r /7s
L {1176
Total

l L /31 /73
a6/30/7s
t2 /3L /7s
12/15/76

$84s .04

2. 0n January 30, 1978, the Audit  Divis ion issued a Not ice of Def ic iency

for $845.04 along with a Statement of Def ic iency on which a penalty under

sect ion 085(g) of the Tax law was imposed against pet i t ioner,  as a person who

wil l fu l ly fai led to col lecL, t . ruthful ly account for,  and pay over personal

income Laxes withheld by Cura Drugs. 0n August 28, 1979 the Audit  Divis ion

conceded the penalty attr ibutable to the periods 8/ l /73 through I l /3L/73 and

4/ t / lS  th rough 6130/75  wh ich  reduced the  de f ic iency  to  $586.50 .

3. Pet i t ioner,  Gary Frechter,  contended that he nerely acted as a guar-

antor to the suppl iers of Cura Drugs, and as a creditor of  Cura Drugs who lent

them noney to assist  with i ts f inancial  di f f icul t ies. Pet i t ioner further

contended that he acted as a guarantor and creditor of Cura Drugs without the

existence of a written contract and without any voice or authority in the

act iv i t ies of i ts business operat ions.

4. Pet i t ioner was a shareholder and vice-president of Cura Drugs, but was

not certain whether he ever signed any checks, or whether he had any authority

to do so. Pet i t ioner contended that he operated his own business on a fuI I

time basis and didn't have the time to get involved in the day to day operations

of Cura Drugs, but did volunteer advice from t ime to t ime based on his own

bus iness  exper ience.

5. In December, 7976 Cura Drugs f i led for bankruptcy. Al though pet i t ioner

contended that Cura Drugs owed him an amount in excess of $301000.00, he was

not l isted as a creditor in the bankruptcy proceeding.
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CONCIUSIONS OF IALI

A. That pet i t ioner Gary.Frechter has fai led to submit any credible

evidence and has fai led to sustain the burden of proof required by sect ion

689(e) of the Tax law in establ ishing that as a stockholder and corporate

off icer,  he was not a "person" as def ined in sect ion 685(n) of the Tax Law.

B. That pet. i t ioner,  Gary Frechter,  r ,eas a "person" as def ined in sect ion

685(n) of the Tax Law who wi l l fu l ly fai led to col lect,  or t ruthful ly account

for and pay over personal income taxes of $586.50 withheld from the employees

of Prescr ipt ion Health Aids, Inc. a/k/a Cura Drugs, Inc. dur ing the periods

717/75  th rough l2 /3 I /75  and,1 , /1 /76  th rough 12 /15 /76 ,  and is  sub jec t  to  a

penalty of $586.50 in accordance with the meaning and intent of  sect ion 685(g)

of the Tax Law.

C. That the pet i t ion of Gary Frechter is granted to the extent that the

peanlty imposed under sect ion 685(g) of the Tax Law is reduced from $845.04 to

$s86.  so .

D. That the Audit  Divis ion is hereby directed to modify accordingly the

Notice of Def ic iency issued January 30, 1978; and that,  except as so granted,

the pet i t ion is in al l  other respects denied.

DATED: Albany, New York

Arf G 141981
COMMISSION

COMMISSIONER


