
STATE OF NEIrt YORK

STATE TAX COMMISSION

fn the Matter of the Pet i t ion
o f

Kenneth l. Fontecchio

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income
Tax under Article 22 of the Tax Law for the Year
1 9 7 r .

AFFIDAV]T OF MAIIING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an enployee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 30th day of October,  1981, he served the within not ice of Decision by
cert i f ied mai l  upon Kenneth L. Fontecchio, the pet i t ioner in the within
proceedinS, by enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

Kenneth L. Fontecchio
17 Ledgetree Rd.
Medfield, }{A 02052

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says
herein and that the address set
of the pet i t ioner.

Sworn to before me this
30 th  day  o f  0c tober ,  1981.

l_-/

that the
forth on

sa id  addressee is the petit ioner

Tu 7nn7 "



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 12221

October  30 ,  1981

Kenneth l. FonLecchio
17 ledget.ree Rd.
Medfield, MA 02052

Dear  Mr .  Fontecch io :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 690 of the Tax Law, any proceeding in court  to review an
adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice laws and Rules, and must be corumenced in the
Supreme Court of the State of New York, Atbany County, within 4 months from the
date of this not ice.

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Deputy Commissioner and Counsel
Albany, New York 12227
Phone lt (518) 457-624a

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner 's  Representa t ive

Taxing Bureau's Representat ive



STATE OF NEIII YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

KENNETH T. FONTECCHIO

for RedeLerminat ion of a Def ic iency or for
Refund of Personal Income Tax under Art ic le 22
of the Tax Law for the Year 1971.

DECISION

Peti t ioner,  Kenneth L. Fontecchio, 17 Ledgetree Rd.,  Medfield,  l {assachusetts

02052, f i led a pet i t ion for redeterminat ion of a def ic iency or for refund of

personal income tax under Art ic le 22 of the Tax Law for the year 1971 (Fi le No.

13564) .

A smal l  c laims hearing was held before hr i l l iam Valcarcel,  Hearing Off icert

at the off ices of the State Tax Commission, Two World Trade Center,  New York,

New York ,  on  February  25 ,  1981 a t  1 :15  P.M.  Pet i t ioner ,  Kenneth  L .  Fontecch io

appeared pro se. The Audit  Divis ion appeared by Ralph J. Vecchio, Esq. (M. Git ter

a n d  A .  H a b e r ,  E s q s . ,  o f  c o u n s e l ) .

ISSUE

Whether $3,600.00 received by pet i t ioner during 1971 is excludable from

gross income as a scholarship or fel lowship grant.

FINDINGS OF FACT

1. Pet i t ioner,  Kenneth l .  Fontecchio, t imely f i led a New York State

combined income tax nonresident return for the year 1971 on which an adjusLment

o f  $ 3 , 6 0 0 . 0 0  w a s  d e d u c t e d .

2. On September 30, 1974 the Audit  Divis ion issued a Not ice of Def ic iency

for $282.04, plus interest along with an explanatory Statement of Audit  Changes

on wh ich  t [e  ad jus tment  o f  $3 ,600.00  was d isa l lowed,  s ince  pe t i t ioner  had

\
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fai led to answer the Audit Divisionts letters of January 11, 1973 and August 23,

L973 .

3. Pet i t ioner,  Kenneth L. Fontecchio, was a part ic ipant in a postgraduate

proSram at New York Universi ty (Universi ty) for a cert i f icate in Periodontology.

In addit ion to formal classroom gtudy, this program required a two-year period

of cl in ical  research and training of al l  students in the program. Based on

f inancial  need, two part ic ipants vJere normal ly chosen by the Universi ty to

obtain the necessary cl in ical  requirements at the Veterans Administrat ion

Hospital  (Hospital) ,  who would pay the part ic ipant a f ixed st ipend. Pet i t ioner

Kenneth L. Fontecchio was one of the part ic ipants chosen by New York Universi ty

to conduct the required clinical research and training at the Hospital. A11

other students were required to meet their  c l in ical  requirements, without

compensat ion, aL a cl in ic in the Universi ty.

4. Al though the sLipend was paid in the form of a salary and was subjected

to the withholding of payrol l  taxes, pet i t ioner was not an employee of the

Hospital .  He was noL a career resident and did not enjoy employee fr inge

benef i ts normal ly avai lable to the Hospital 's employees.

5. The number of hours spent at the Hospital  var ied in accordance with

pet i t ioner 's school schedule, and did not af fect Lhe amount of the st ipend paid

to  pe t i t ioner .

6. Pet i t ioner 's act iv i t ies at the Hospital  v/ere supervised and consisted

of research and cl in ical  t raining with pat. ients who belonged to other doctors.

Pet i t ioner 's supervisor at the Hospital  rendered quarter ly reports of pet i t ioner 's

progress to New York Universi ty.  In addit ion, pet i t ioner was'periodical ly

tested by the Universi ty and was reguired to submit research papers to them.
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7. In May, 7972, New York Universi ty,  Col lege of Dent istry,  Postgraduate

Division, awarded pet i t ioner Kenneth l .  Fontecchio a cert i f icate in Periodontology.

CONCTUSIONS OF LAW

A. That the stipend received by petitioner Kenneth l. Fontecchio from the

Veterans Administrat ion Hospital  dur ing the year 1971 const i tuted a scholarship

and/or fel lowship grant within the meaning and intent of  sect ion 117 of the

Internal Revenue Code and as such, is excludable from New York gross income to

the extent of $3,600.00 ($300.00 a month for twelve months) as l imited by

sec t ion  117(b) (2 ) (B)  o f  the  In te rna l  Revenue Code.  (Pau l  H.  Chesmore ,  33

T.C.M. 1226,  (7974)  Wi l l iam and Dor is  Wel ls  v .  Commiss ioner ,  40 T.C.  40,

(1963) ;  R i cha rd  A .  Anderson  v .  Un i ted  S ta tes ,6L -1  U .S .T .C .  119762 ,  (1961) .

B. That the pet i t ion of Kenneth l .  Fontecchio is granted and the Not ice

of Def ic iency issued September 30, 7974 i cance l led .

DATED: Albany, New York

ocT 3 0 1981


