
STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion
o f

Eugene  J .T .  F lanagan

for  Redeterminat ion of  a Def ic iency or  a Revis ion
of  a Determinat ion or  a Refund of  Personal  Income
Tax under Ar t ic le  22 of  the Tax law for  the year
1 9 7 2 .

That deponent further says
herein and that  the address set
o f  t he  pe t i t i one r .

Sworn to before me th is
27Lh  day  o f  November ,  1981 .

State of  New York
County of Albany

Jay Vredenburg,  being duly sworn,  deposes and says that  he is  an employee
of  the Department  of  TaxaLion and Finance,  over  18 years of  age,  and that  on
the 27th day of  November,  1981,  he served the wi th in not ice of  Decis ion by
cer t i f ied rnai l  upon Eugene J.T.  F lanagan,  the pet i t ioner  in  the wi th in
proceedinS'  bY enclos ing a t rue copy thereof  in  a securely  sealed postpaid
wrappe r  add ressed  as  f o l l ows :

Eugene  J .T .  F lanagan
153  Dorches te r  Road
Sca rsda le ,  NY  10583

and by deposi t ing same enclosed in a postpaid proper ly  addressed wrapper in  a
(post  of f ice or  of f ic ia l  deposi tory)  under the exclus ive care and custody of
the uni ted states Posta l  serv ice wi th in the state of  New York.

AFFIDAVIT OF MAILING

that  the said addressee is  the pet i t ioner
for th on said wrapper is  the last  known address

\ r



STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of
o f

Eugene J .T .

the Pet i t ion

Flanagan
AFFIDAVIT OF MAILING

for  Redeterminat ion of  a Def ic iency or  a Revis i_on
of  a Determinat ion or  a Refund of  Personal  Income
Tax under Ar t ic le  22 of  the Tax l ,aw for  the Year
L972 .

State of  New York
County of Albany

Jay Vredenburg,  being duly sworn,  deposes and says that  he is  an employee
of  the Department  of  Taxat ion and Finance,  over  18 years of  age,  and that  on
the 27th day of  November,  1981,  he served the wi th in not ice of  Decis ion by
cer t i f ied mai l  upon James I { .  Shea the representat ive of  the pet i t ioner  in  the
wi th in proceedinS,  by enclos ing a t rue copy thereof  in  a securely  sealed
pos tpa id  w rappe r  add ressed  as  f o l l ows :

James [{. Shea
Conboy,  Hewi t t ,  O'Br ien & Boardman
20 Exchange Pl .
New York,  NY 10005

and by deposi t ing same enclosed in a postpaid proper ly  addressed wrapper in  a
(post .  o f f ice or  of f ic ia l  deposi tory)  under the exclus ive care and custody of
the Uni t .ed States Posta l  Serv ice wi th in the State of  New York.

That deponent further says that the said addressee is the representat ive
of the pet i t ioner herein and that the address set forth on said wrapper is the
last known address of Lhe representat ive of the pet i t i roner.

Sworn to before me th is
27Lb  day  o f  November ,  1981 .



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

November  27 ,  1981

Eugene  J .T .  F lanagan
153  Dorches te r  Road
Sca rsda le ,  NY  10583

Dear  Mr .  F lanagan :

Please take not ice of  the Decis ion of  the State Tax Commission enclosed
herewi th.

You have now exhausted your  r ight  of  rev iew at  the adminis t rat ive Ievel .
Pursuant  t .o  sect ion(s)  690 of  the Tax Law, any proceeding in  cour t  to  rev iew an
adverse decis ion by the State Tax Commission can only be inst i tu ted under
Art ic le  78 of  the Civ i l  Pract ice Laws and Rules,  and must  be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
da te  o f  t h i s  no t i ce .

Inqui r ies concerning the computat ion of  tax due or  refund a l lowed in accordance
w i th  t h i s  dec i s i on  mav  be  add ressed  to :

NYS Dept .  Taxat ion and Finance
Deputy Commissioner  and Counsel
Albany,  New York L2227
Phone / f  (518)  457-6240

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive
James W. Shea
Conboy,  Hewi t t ,  O 'Br ien  & Boardman
20 Exchange Pl.
New York, NY 10005
Taxing Bureau's Representat ive



STATB OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

BUGBNE J.T. FIAI{AGAN

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under Article 22
of the Tax Law for the Year t972.

DECISION

pet i t ioner ,  Eugene J .T .  F lanagan,  153 Dorches ter  Road,  Scarsda le ,  New York

10583, f i led a pet i t ion for redeterminat ion of a def ic iency or for refund of

personal income tax under Article 22 of the Tax Law for the year 1972 (FiLe No.

1 4 4 8 8 ) .

A fornal hearing was held before Melvin S. Barasch, I{ear ing Off icer '  at

the offices of the State Tax Couunission, Two lJor1d Trade Center, New York, New

York, on May 11, 1978 at 2:00 P.M. The pet i t ioner appeared by Conboy, I lewit t t

0 'Br ien  & Boardnan,  Esqs . ,  (James W.  Shea,  Esq. ,  o f  counse l ) .  The Aud i t

Divis ion appeared by Peter Crotty,  Esq. ,  (Bruce A. Zalaman, Esq. ,  of  counsel) .

ISSI'E

\{hether interest payments made by petitioner in order to exercise a

qualified stock option constituted a deduction for allocable expenses under

sect ion 623 of the Tax Law.

FINDINGS OF FACT

1. 0n February 28, L975, the Audit  Divis ion issued a Statement of Audit

Changes against the pet i t ioner Eugene J.T. Flanagan assert ing addit ional income

tax under Art ic le 22 of the Tax Law for the year 1972 in the amount of $801.75,

plus interest.  Accordingly,  on February 24, 1976 a Not ice of Def ic iency was

issued against the pet i t ioner for the year 1972 in the amount of $973.90'



-i-

including interest.  Pet i t ioner t imely f i led a pet i t ion with respect to the

aforementioned def ic iencv.

2. The def ic iency i"  U"*"a on the inclusion of pet i t ioner 's interest

expense in determining those al locable expenses which are attr ibutable to i tems

of  tax  p re fe rence.

3. 0n November 2, 1970, the pet i t ioner enLered into a "stock opt ion

agreement t rw i th  Ph i l l i p  Mor r is ,  Inc . ,  h is  employer ,  wh ich  a l lowed pe t i t ioner  to

purchase, in the aggregate, no more than 71500 shares of the common stock of

Ph i l l i p  Mor r is ,  Inc .  a t  the  f i xed  pr ice  o f  $44.625 pex  share  pr io r  to  0c tober  31 ,

1975, subject to certain condit ions not relevant to this matter.  0n December 16

1971 pe t i t ioner  exerc ised h is  op t ion  to  purchase 1500 shares  o f  sa id  s tock  a t

$44.625 per share reserving his r ight to purchase 5,000 addit ional shares. 0n

the same date pet i t ioner executed a demand note in the sum of $66,900.00 in

favor of Bankers Trust Co. which thereupon advanced $65,900.00 to pet i t ioner

who then made payment to Phi l l ip Morr is,  Inc. by del ivery of a check in their

favor in the amount of $66 1937.50 in payment for the 1500 shares purchased by

him at the opt ion pr ice. 0n Apri l  10, 1972, pet i t ioner purchased 2250 shares

of  s tock  o f  Ph i l t ip  Mor r is ,  Inc .  pursuant  to  h is  op t ion ,  s t i l l  reserv ing  h is

r ight to the purchase of 3750 addit ional shares of stock. 0n the same date

pet i t ioner again executed a demand note in favor of Bankers Trust Co. in the

amount of $100r000.00 in exchange for an equivalent sun and made payment to

Phit l ip Morr is by del ivery of a check in the amount of $100 14A6.25 in payment

for the 2250 shares purchased at the option price.

4. During the year 7972, pet i t ioner incurred and paid the fol lowing

monthly interest with respect to the outstanding loans from Bankers Trust Co.,

the interest being computed monthly (based on the then existing "prime rate"):



DATE PAID

1/4 /72
212/72
3/2172
4/ 4/72
s /2 /72
6/2172
7ls/ '12
8/2172
e /s  /72
10/3172
lL/2172
L2/ 4/72

-3 -

AUOI]NT Otr'
IOAN OUTSTANDING

$  55 ,900 .00
66 ,900 .00
66  , 900 .00
66 ,900 .  00

166 ,900 .00
166 ,900 .00
166 ,900 .00
166 ,900 .00
166 ,900 .00
166 ,900 .00
166 ,900 .  00
166 ,900 .00

TOTAT INTEREST

AUOI]NT OF
INTERXST

$  r72 .82
313 .60
279 .2 t
293.62
626 .52
790 .46
770 .76
847 .25
83s  .66
834 .50
897 .09
855  .02

57F6.n
5. Pet i t ioner,  in his computat ion of modif icat ion for al locable expenses

at t r ibu tab le  to  i tems o f  tax  p re fe rence,  fa i led  to  inc lude the  $71516.51  on

Iine 1(a) of Part IV of New York State Minimum Income Tax Cornputation Schedule

(IT-220) with a notat ion that such interest was excludable under Sect ion 163 of

the Internal Revenue Code and deductible under Section 212.

6. During the year in issue the pet i t ioner was a New York resident.

CONCIUSIONS OF tAhI

A. That in 1969 the Federal  income tax law was amended to redistr ibute

the tax burden by imposing a tax on cerLain " i tems of tax preference".  These

items of tax preference are def ined in sect ion 57 of the Internal Revenue Code

and include stock opt ions. New York imposes a simi lar tax on the New York

minimum taxable income of every individual,  estate or trust (sect ion 601-A Tax

law). During the year at issue, New York, in addit ion to the minimum Lax, also

required a reduct ion in the Federal  i temized deduct ions avai lable for personal

income tax purposes to taxpayers with i tems of tax preference in excess of the

spec i f i c  deduc t ion .  (Sec t ion  615(c ) (a )  o f  Tax  Law,  repea led  by  t .  1978 ch .

7 0 .  )
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B. That former sect ion 623(a) of the Tax Law provided a formula by which

the al locat ion of expenses attr ibutable to i tems of tax preference was computed.

Former sect ion 623(b)(1) provided in part ,  that the al locable expenses for a

resident individual were to include interest deduct ible solely by reason of

sect ion 163 of the Internal Revenue Code of 1954, as modif ied by the appl icable

addit ions provided for in subsect ion (d) of sect ion 615 of the Tax Law.

C. That the pet i t ioner 's interest expenses are of a personal nature and

therefore deduct ible solely under sect ion 163 of the Internal Revenue Code and

noL under sect ion 162 or 2I2 of said Code. (see Pet i t ion of Nei l  A. McConnel l

and Serena R. McConnel l ,  State Tax Comnission, January 16, 1981)

D. That the interest payments on the indebtedness incurred by petitioner

in order to exercise a qual i f ied stock opt ion are subject to modif icat ion

within the intent and meaning of the former sect ion 6f5(c)(4) of the Tax Law.

B. That the pet i t ion of Eugene J.T. Flanagan is hereby denied and the

Notice of Def ic iency is sustained.

DATED: Albany, New York

N0\/ 2? 1981

COMMISSI


