
STATE OF NEI^I YORK
STATE TAX COMMISSION

In the Matter of the Petition

o f

Alan & Mary Fi telson

for Redeterminat ion of a Def ic iency or a Revision

of a Determination or a Refund of

Personal Income & UBT

under Article 22 & 23 0f the Tax Law

for  the  Years  1971 -  1973.

MFIDAVIT OF MAITING

State of Ner+ York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an enployee

of the Department of Taxation and Finance, over 18 years of age, and that on the

6th day of March, 1981, he served the within not ice of Decision by cert i f ied

mai l  upon AIan & Mary Fi telson, the pet i t ioner in the within proceeding, by

enclosing a true copy thereof in a securely sealed postpaid wrapper addressed as

fo l lows:

Alan & Mary Fi tel-son
8400 Shore Front Pkwy.
Rockaway Beach, NY 1L613

and by deposit ing same enclosed in a postpaid

(post of f ice or off ic ial  depository) under the

United States Postal  Service within the State

That deponent further says that the said

and that the address set forth on said wrapp-T

pet i t ioner .  /

proper ly  addressed wrapper in  a

exclusive care and custody of the

of New York.

addressee is the pet i t ioner

is the last k/own address

herein

of the

-_----

Sworn to before me

6th day of  March,

th is

1981 .



STATE OF NEW YORK
STATE TAx COMMISSION

In the Matter of the Pet i t ion

o f

AIan & Mary Fi telson

AFFIDAVIT OF MAITING

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Personal Income & UBT

under Art ic le 22 & 23 of the Tax law

for the Years I97I -  1973.

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

6th day of March, 1981, he served the within not ice of Decision by cert i f ied

mai l  upon AIan J. Marokneck the representat ive of the pet i t ioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrapper  addressed as  fo l lows:

Mr. ALan J. Marokneck
666 Fif th Ave.
New York ,  NY 10019

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the representat ive of

the pet i t ioner herein and that the address seL forth on said wrapper is the last

known address of  the representat ive of

Sworn to before me this

6 th  day  o f  March ,  1981.

uT ' '  

,  
, " /

(



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

M a r c h  6 ,  1 9 8 1

AIan & Mary Fi telson
8400 Shore Front Pkwy.
Rockaway Beach, NY l-1613

D e a r  M r .  &  M r s .  F i t e l s o n :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative leveI.
Pursuant to sect ion(s) 690 & 722 of the Tax lawr any proceeding in court  !o
review an adverse decision by the State Tax Commission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice laws and Rules, and must be commenced
in the Supreme Court of the State of New York, Albany County, within 4 months
from the date of this not ice.

Inquir ies concerning the computat ion of tax due or refund al lowed in
accordance with this decision may be addressed to:

NYS Dept .  Taxat ion  and F inance
Deputy  Commiss ioner  and Counse l
A l b a n y ,  N e w  Y o r k  1 2 2 2 7
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive
AIan J. Marokneck
666 Fif th Ave.
New York, NY 10019
Taxing Bureau' s Representat ive



STATE 0F NEtrI YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

AIAN FITELSON and MARY FITETSON

for Redeterminat ion of a Def ic iency or
for Refund of Personal Income and
Unincorporated Business Taxes under
Articles 22 and 23 of the Tax Law for
the Years L977, 1972 and 1973.

1 ,  Pet i t ioners ,  A lan

joint New York State income

Fitelson and Mary Fi telson,

tax resident returns for the

delinquently filed

years 197I,  1972 and

DECISION

Peti t ioners, AIan Fitelson and Mary Fi telson, 8400 Shore Front Parkway,

Rockaway Beach, New York 11693, f i led a pet i t ion for redeterminat ion of a

def ic iency or for refund of personal income and unincorporated business taxes

under Articles 22 atd, 23 of the Tax law for the years lg7L, 1972 and 1973

( F i l e  N o .  1 7 1 3 6 ) .

A smal l  c laims hearing was held before Al len Caplowaith, Hearing Off icer,

at the off ices of the State Tax Commlssion, Two World Trade Center,  New York,

New Ydrk, on January 10, 1980 at 9:15 A.M. Pet i t ioner Alan Fitelson appeared

with Alan J. Marokneck, Esq. The Audit  Divis ion appeared by Ralph J. Vecchio,

Esq.  ( I { i1 l iam Fox ,  Esq. ,  o f  counse l ) .

ISSUES

I. Whether,  and i f  so, to what extent,  pet i t ioners received addit ional

unreported income during the years 197\, L972 and 1973.

I I .  Whether such addit ional unreported income, i f  in fact der ived by

pet i t ioner Alan Fitelson during 797L, is subject to the imposit ion of unincor-

porated business tax.

FINDINGS OF FACT
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L973. They did not f i le New York State unincorporated business tax returns

for  any  o f  sa id  years .

Z. On Novenber 22, L976, the Audit  Divis ion issued a Statement of Audit

Changes to pet i t ioners wherein, as the result  of  a f ie ld audit  conducted,

adjustments l.{ere made increasing petitioners' reported taxable income for each

of the years 1971, 7972 and 1973, by amounts determined to be addit ional

unrepor ted  income as  fo l lows:  $10,592.00  fo r  7971,  93 ,387.00  fo r  7972 and

$1'333.00 for 1973. Addit . ional ly,  an adjustment was made for each year al lowing

pet i t ioners the standard deduct ion in l ieu of i temized deduct ions claimed, but

since these adjustments were not contested by the pet i t ioners, they are not at

issue herein. Accordingly,  on Novembex 22, 7976, a Not ice of Def ic iency was

issued against the pet i t ioners assert ing addit ional personal income tax of

$1 '389.80 '  sec t ion  685(b)  neg l igence pena l t ies  o f  $69.49 ,  and in te res t  o f

9 3 6 9 . 3 4 ,  f o r  a  t o t a l  d u e  o f  9 1 , 8 2 8 . 6 3 .

3. 0n Novembex 22, 1976 a second Statement of Audit  Changes was issued

to petitioner Alan Fitelson ryherein an adjustment was made imposing unincorporated

business tax for the year 1971 on the amount previously determined to be

addit ional unreported income attr ibutable to said year.  Accordingly,  on

Novenber 22, 1976 a second Notice of Def ic iency was issued against the pet i t ioner

asser t ing  un incorpora ted  bus iness  tax  o f  $443.13 ,  sec t ion  685(a) (1" )  pena l ty  o f

$ 1 1 0 . 7 8 ,  a n d  i n t e r e s t  o f  $ 1 2 2 . 3 7 ,  f o r  a  t o t a l  d u e  o f  $ 6 7 6 . 2 5 .

4. In computing the amount of additional unreported income derived by

pet i t ioner AIan Fitelson during each year at issue, the Audit  Divis ion used an

indirect method of income reconstruction whereby his net wages were reduced by

deposits to three bank accounts which he maintained. The result ing avai. lable

cash was then offset by $51200.00 for each year,  sai-d amount represent ing the
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Audit  Divis ion's est imate of pet. i t ionerts yearly out-of-pocket expenditures.

5. During the years L97I,  1972 and L973, pet i t ioner Alan Fitelson was

employed by New York News, Inc. as a pr inter.  His gross wages earned each

year  f rom sa id  emplo5rment  was $11,394.00 ,  $14,599.85  and $14,684.89  respec t ive ly .

No other earned income was reported on his tax returns during the years at

i ssue here in .

6. During the years at issue pet i t ioner Alan Fitelson resided, together

with his wife and son, in a cooperat ive apartment maintained by his father,

Max Fitelson, who also resided there. Pet i t ioner Alan Fitelson made no contr i -

bution toward the maintenance of the apartment and spent relatively nominal

amounts to feed and clothe his family, since his father contributed toward the

major  por t ion  o f  such expenses .

7 .

expenses

per week

8 .

sources

1 9 7 1  a s

Pet i t ioner  Alan Fi te lson contended that  h is  out-of -pocket  l iv ing

fo r  each  yea r  a t  i s sue  were  app rox ima te l y  $30 .00  pe r  week ,  no t  $100 .00

as est imated by the Audi t  Div is ion in  i ts  computat ion.

Pet i t ioner  Alan Fi te lson submit ted ev idence to establ ish nontaxable

of  income, which were deposi ted in  h is  bank accounts,  dur ing the year

fo l l ows :

SOURCE AMOT]NT

A -  1970 Federa l  tax  re fund,  rece ived in  1971
B - 1970 New York State tax refund, received in 1971
C - 1970 New York City tax refund, received in 1971
D - proceeds from sale of personal automobi le
E - proceeds from sale of stereo system

PetiLioner AIan Fitelson made loans to a fr iend and

During 1977 the peLitioner received payments on the loans

f r iend and s is te r  o f  $2 ,000.00  and $900.00  respec t ive ly .

receipt of  these payments in his bank accounts.

$  469 .es
L22 .33
20 .  18

950 .00
900 .00

to h is  s is ter .

he made to h is

He deposi ted the
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9. Pet i t ioner submitted evidence purported to establ ish nontaxable

sources of income, which he test i f ied were deposited in his bank accounts

during the year 1972 as fol lows:

SOURCE AMOI.]NT

A - Workments compensat ion award
B - Insurance recovery for stolen automobi le
C - 1971 Federal  tax refund, received in 1972
D - 1971 New York State Lax refund, received in
E - 1971 New York City tax refund, received in
F - Wages received from jury duty

Review of  the f i le  ind icated that  pet i t ioners '  L977

Tax Return was del inquent ly  f i led on Apr i l  15,  1975.

$  s32 .00
1  , 320 .00

228 .15
73 .49
26 .28
72 .00

New York State

Peti t ioner submitted evidence purported to establ ish nontaxable

of income, which he test. i f ied were deposited in his bank accounts

the  year  1973 as  fo l lows:

r972
r972

Income

1 0 .

sources

during

SOURCE AMOI.]NT

Workmen 's  compensat ion  award  $112.45
Repayment of check wri t ten by pet i t ioner Lo

pay fr iend's automobi le insurance premium 135.50
1972 Federa l  tax  re fund,  rece ived in  1973 458.16
1972 New York  S ta te  tax  re fund,  rece ived in  1973 83 .05

Review of the f i le indicated that pet i t ioners'  7972 New York State

Income Tax Return was del inquent ly  f i led on Apr i l  15,  1975.

11.  Pet i t ioner  AIan Fi te lson test i f ied that  the amounts he received f rom

the repayment  of  loans,  sa le of  automobi le and sale of  s tereo equipment ,  were

received in inconsistent installments rather than as lump sum paSnnents in

f u l 1 .

72. Pet i t ioner had previously accounted for "receipL of addit ional income

from insurance, workmen's compensat ion, and tax refunds amounting to $2r080.00

for  L972 and $458.16  fo r  1973" .

13. Unincorporated business tax was imposed on the amount determined to

A-
B-

C -
D -
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represent addit ional unreported income for 1977 on the sole basis that the

Audit  Divis ion rejected pet i t ioner 's explanat ion of the sources of said income.

14- Pet i t . ioner was not engaged in any unincorporated business act iv i ty

during the years at issue herein.

CONCTUSION OF LAW

A. That for the year 'J.97L, 
pet i t ioner has subst.ant iated

depos i ts  o f  $51362.46 .  sa id  amount  represents  the  aggregate

enumerated in Finding of Fact "8" (supra).

B .  That  dur ing  the  year  I97 t ,  cons ider ing  pe t i t ioner 's

f inanciar circumstances, he is deemed to have incurred average

pocket  expenses  o f  $40.00 .

nontaxable bank

of the sources

l i festyle and

weekly out-of-

C. That incorporat ing the adjustments determined in Conclusions of Law

ItArt  and f tB'r  (supra),  pet i t ioner is deemed to have derived addit ional unreported

i n c o m e  o f  $ 2 , 1 0 9 . 5 4  f o r  t h e  y e a r  1 9 7 7 .

D. That for the year L972, pet i t ioner has substant iated nontaxable bank

depos i ts  o f  $2 ,106.43 .  Sa id  amount  represents  the  aggregate  o f  the  sources

enumerated in Finding of Fact "9" (supra),  with the except ion of the amount

claimed as "1971 New York State tax refund, received in 1972" since the corre-

sponding return was not f i led unt i l  Apri l  15, 1975, and the amount claimed as

"wages received from jury dutyrt  s ince said income is taxable.

E-  That  dur ing  the  year  1972,  cons ider ing  pe t i t ioner rs  l i fes ty le  and

f inancial  c ircumstances, he is deemed to have incurred average weekly out-of-

pocket  expenses  o f  $45.00 .

F. That incorporat ing the

' rD"  and "E"  (supra) ,  pe t i t ioner

unreported income from jury duty

adjustments determined in Conclusions of Law

is deemed to have derived S72.00 addit ional

services for the vear 1972.
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G. That for the year 1973, pet i t ioner has substant iated nontaxable bank

deposits of $706.11. Said amount represents the aggregate of the sources

enumerated in Finding of Fact r '10t '  (supra),  with the except ion of the amount

claimed as ' t I972 New York State tax refund, received in 1973" since the corre-

sponding return was not f i led unt i l  Apri l  15, 1975.

H. That dur ing the year 1973, considering pet i t ionerts l i festyle and

f inancial  c ircumstances, he is deemed to have incurred average weekly out-of-

pocket  expenses  o f  $50.00 .

I .  That incorporat ing the adjustments det.ermined in Conclusions of Law

Itcrr  and trHrr (supra),  pet i t ioner is deemed to have derived no addit ional unreported

income for the year 1973.

J. That the adjustments with respect to the uncontested conversion from

itemized deduct ions Lo the standard deduct ion for the years 797L, L972 and

1973 are  sus ta ined.

K. That the sect ion 685(b) negl igence penalt ies i -mposed for each of the

years 7977, 1972 and 7973 are abated.

L. That the pet i t ion of Alan Fi telson and Mary Fi telson, with respect to

personal income taxes, is granted to the extent provided in Conclusions of Law

"A" through "K" (supra) and that said pet i t ion is in al l  other respects denied.

M. That the Audit  Divis ion is hereby directed to modify the Not ice of

Def ic iency dated November 22, 1976, with respect to personal income taxes, to

be consistent with the decision rendered herein.

N. That pet i t ioner Alan Fitelson was not engaged in any unincorporated

business act iv i t ies during the year 1971. Accordingly,  his income derived

during said year is not subject to the imposit ion of unincorporated business

tax .



0. That the pet i t ion of Alan

business tax for the year 1971 is

respect to sane, dated November 22,

- 7 -

Fite1son, with

granted and the

1976 is hereby

respect to unincorporated

Notice of Def ic iency with

cance l led .

COMMISSIONDATED: Albany, New York

MAR 0 6 t98l

COMMISSIONER

COMMISSIONER


