
STATE OF NEI,J YORK

STATE TAX COMMISSION

In the Matter

DonaId

for Redeterminat ion of a
of a Determinat ion or a
Tax under Art ic le 22 of
1 9 6 8  -  1 9 7 1 .

the Pet i t ion

Fisher

Defic iency or a Revision
Refund of Personal Income
the Tax law for the Years

Atr'FIDAVIT OF MAIIING

o f
o f
A .

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 19th day of June, 1981, he served the within not ice of Decision by
cert i f ied mai l  upon Donald A. Fisher,  the pet i t ioner in the within proceeding,
by enclosing a true copy thereof in a securely sealed postpaid wrapper
addressed as  fo l lows:

Donald A. Fisher
4843 Rogers Rd.
Hamburg, NY 14075

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says
herein and that the address set
of the pet i t ioner.

Sworn to before me this
19 th  day  o f  June,  1981.

that the said addressee is the pet i t ioner
forth on said wrapper is the last known address
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County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 19th day of June, 1981, he served the within not ice of Decision by
cert i f ied mai l  upon Richard N. Blewett  the representat ive of the pet i t ioner in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

Mr. Richard N. Blewett
Cohen, lombardo, Blewett ,  Fisher,
Su i te  1515,  Genesee BIdg . ,  One W.
Buffalo, NY I42Oz

Hite & Spandau
Genesee St .

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the representat ive
of the pet i t ioner herein and that the address set forth on said wrapper is Lhe
last known address of the representat ive of the pet i t ioner.

Sworn to before me this
19 th  day  o f  June,  1981.



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

June 19 ,  1981

Donald A. Fisher
4843 Rogers Rd.
Hamburg, NY 14075

Dear  Mr .  F isher :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 690 of the Tax law, any proceeding in court  to review an
adverse decision by the State Tax Conmission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Deputy Commissioner and Counsel
Albany, New York L2227
Phone {f (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner 's  Representa t ive
Richard N. Blewet^t
Cohen, Lombardo, Blewett ,  Fisher,  Hite & Spandau
Sui te  1515,  Genesee B ldg . ,  One L l .  Genesee St .
Buffalo, NY 14202
Taxing Bureauts Representat ive



STATE OF NEW YORK

STATE TN( COMMISSION

In the llatter of the Petition

o f

DONAID A. FISI{ER

for Redetennination of a Deficiency or
for Refund of Personal fncome Tax under
Article 22 of the Tax Law for the Years
1968 through 1971.

1.  Card ina l

New York failed to

Service Corporation,

over to the New York

85 Benbro Drive,

State fncome Tax

DECISION

Cheektowaga,

Bureau personal

Petit ioner, Donald A. Fisher, 4843 Rogers Road, I lamburg, New York 14075,

f i led a pet i t ion for redeterminat ion of a def ic iency or for refund of personal

incone tax under Article 22 of the Tax Law for the years 1968 through 1971

(Fi le  No.  10765) .

A formal hearing was held before Julius E. Braun, Heari.ng 0fficer, at the

off ices of the State Tax Commission, State Off ice Building, 55 Court $treet,

Buffalo, New York, on October 1, 1980 at 9:15 A.M. Petit ioner appeared by

Cohen, Lombardo, Blewett, Fisher, Hite and Spandau (Anthony M. Nosek, Esq,, of

counsel). The Audit Division appeared by Ralph J. Vecchio, Esq. (Patricia

Brumbaugh, Esq.., of counsel).

ISSUE

Whether petitLoner was a person required to collect, truthfully account

f,or and pay over withholding taxes due from Cardinal Air Service Corporation

for the years 1968 through 1971.

FINDINGS OF FACT

Air

pay
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income taxes withheld from i ts employees'wages for the years 1968 through 1971

r .oLa l ing  $8 ,  172.  85  .

2.  0n Apri l  14, 1972, the fncone Tax Bureau issued a Statement of

Def ic iency against Donald A. Fisher imposing a penalty equal to the amount of

New York State withholding taxes due from Cardinal Air  Service Corporat ion for

the years 1968 through 1971. This was done on the grounds that he vras a person

required to col lect,  t ruthful ly account for and pay over said taxes and that he

wi l l fu l ly fai led to do so. Accordingly,  on said date, a Not ice of Def ic iency

for  $8 ,172,85  was issued aga ins t  pe t i t ioner .

3. Donald A. Fisher,  an attorney and partner in the Buffalo law f i rm of

Cohen, lombardo, Blewett ,  Fisher,  Hite and Spandau since 1953, acted on behalf

of clients in forming a trucking company to be known as Cardinal Air Service

Corporat ion in 1963 (hereinafter referred to as "Cardinal") .  About one year

later,  pet i t ioner invested $2r000.00 to purchase the one-third interest of  a

stockholder in the company who was about to move to the Southwest. He then

became a member of the three man Board of Directors. He also became secretary-

treasurer of the firm. In L967 or 7968, another investor came into the firm

and pet i t ioner 's interest was reduced to 25% (as were the interests of the

other two off icers).  Pet i t ioner remained the corporate attorney of Cardinal.

He attended corporate meetings, prepared agreements of sale between stockholders,

and certifications of the minute book. As the company grelr, it acquired two or

three businesses. He negot iated the union contract with the Teamsters'  union,

involving the companyts 20 to 25 drivers. In 1969, the company urade a public

offer ing of stock raising forty or f i f ty thousand dol lars so that pet i t ionerrs

percentage of stock ownership was reduced xo 20%. 0n Septernber 25 , L970,

pet i t ioner resigned from Cardlnal as an off icer and member of the Board of



- 3 -

Directors, Subsequently, wben the conpany developed financial trouble, !1r.

Spandau, a partner with petitionerts law finn, filed for reorganization under

Chapter X of the Bankruptcy Act, and when that. proved unsuccessful, filed for a

straight bankruptcy. The company was adjudicated bankrupt March 23, 1971.

Petitioner earned about six or seven thousaad dollars from the corporation

during the period in issue. 0f some Lr216 billable hours worked for his law

firm, petit ioner charged Cardinal some 66 hours for legal work as per petit ioner's

diary. This was for fifteen nonths that the firm acted for Cardinal. Petitioner

had authority to sign corporate chechs and did so until he resigned.

4. On October 30, L978, a port ion of the deficiency asserted against

petit ioner was reduced fron $81172.85 to $61466.00 in view of petit ioner's

resignation from Cardinal on Septenber 25, 1970. A collection sheet indicated

a payment of $63.05 in 1968 which would further reduce the deficiency to

$6 ,402 .95 .

5. In April or May of lg70 petitioner becane ar,eare that Cardinal also

failed to pay over to the Internal Revenue Service federal withholding taxes.

He and Marvin Ualwitz, a stockholder, borrowed $201000.00 to pay substantial ly

aII the federal withholding taxes. Subsequently, he learned that additlonal

federal withholding taxes were owed. A settlement was effected by petit,ioner

to pay one-fifth of the additional federal withboldiog tax owed. A specific

part of that settlement was that no liability was admitted.

CONCLUSIONS Otr' [AIlt

A. That Cardinal Air Service Corporation was an enployer required to

deduct withholding taxes due from its employees' vrages for the period January 1,

1968 through March 23, 1971 within the neaning and intent of section 671 of the

Tax law.
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B. That petiLioner, Donald A. Fisher, knew or should have known that

Cardinal Air  Service Corporat ion fai led to pay to the fncome Tax Bureau the

taxes vl i thheld for the period January 1, 1968 through September 25, 1970, which

taxes const i tute trust funds pursuant to sect ioa 675 of the Tax law.

C.  That  pe t i t ioner ,  Dona ld  A .  F isher ,  was  a  person requ i red  to  co l lec t ,

truthfully account f,or and pay over the taxes withheld by Cardinal Air Servi.ce

Corporat ion during the period January L, 1968 through September 25, L970, and

who wi l l fu l ly fai led to do so within the meaning and intent of  sect ion 685 (g)

of the Tax Law.

D. That.  the Audit  Divis ion is instructed to modify the Not ice of Def ic iency

issued on Apri l  14, L972 against Donald A. Fisher in accordance with Finding of

Fact "4" above; that,  except as so modif ied, the Not ice is otherwise sustained;

and that the pet i t ion of Donald A. Fisher is in al l  other respects denied.

DATED: Albany, New York

JUN 19 1981

TAX COMMISSION


