
STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Petition

o f

Burton H. Finkelstein

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Personal Income Tax

under Article 22 of the Tax Law

for  the  Years  1973 -  L974.

A}TIDAVIT OF MAILING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

13th day of March, 1981, he served the within not ice of Decision by cert i f ied

mai l  upon Burton H. Finkelstein, the pet i t ioner in the within proceeding, by

enclosing a true copy thereof in a securely sealed postpaid wrapper addressed as

fo l lows:

Burton H. Finkelstein
4516  Ga r f i e l d  S t . ,  N .W.
Wash ing ton ,  D .C .  2OOO7

and by deposi t ing same enclosed in a postpaid

(post  of f ice or  of f ic ia l  deposi tory)  under the

Uni ted States Posta l  Serv ice wi th in the State

That deponent further says that the said

and that the address set forth on said h'rapper

pe t i t i one r .

Sworn to before me th is

13 th  day  o f  March ,  1981 .

properly addressed wrapper in a

exclusive care and custodv of the

of New York.

addressee is the pet i t ioner herein

is the last known address of the



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

March 13 ,  1981

Burton H. Finkelstein
4 5 1 6  G a r f i e l d  S t . ,  N . ! { .
Washington, D.C. 2OOO7

Dear Mr. Finkelstein:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 690 of the Tax Law, any proceeding in court  to review
an adverse decision by the State Tax Commission can only be instituted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be conmenced in the
Supreme Court of the State of New York, Albany County, within 4 months from
the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to:

NYS Dept .  Taxat ion and Finance
Deputy Commiss ioner  and Counsel
Albany,  New York 12227
Phone # (518)  457-6240

Very truly yours,

STATE TAX COMMISSION

Petit ioner I s Representati-ve

Taxing Bureaut s Representative



STATB OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition

o f

BURTON H. FINKEISTEIN

for Redeterminat ion of a Def ic iency or
for Refund of Personal Incone Tax under
Art ic le 22 of the Tax Law for the Years
1973 and 7974.

DECISION

Pet i t ioner ,  Bur ton  H.  F inke ls te in ,  4516 Gar f ie ld  S t ree t  N.W. ,  Wash ing ton ,

D.C. 200A7, f i led a pet i t ion for redeterminat ion of a def ic iency or for refund

of personal i -ncome tax under Art ic le 22 of the Tax Law for the years 1973 and

1974 (Fi le No. L8242).

A formal hearing was held before Edward L. Johnson, Hearing Off icer,  at

the off ices of the State Tax Commission, Two l{or ld Trade Center,  New York, New

York, on August L5, 1979 at 9:15 A.M. Pet i t ioner appeared pro se. The Audit

Divis ion appeared by Peter Crotty,  Esq. (Abraham Schwartz,  Esq.,  of  counsel) .

ISSIJE

I+Ifrether petitioner, a nonresident partner

branch o f f i ce  in  Wash ing ton ,  D.C. ,  i s  en t i t led

share of partnership income.

a New York law firm with a

al locate his distr ibut ive

in

to

FINDINGS OF FACT

1. Pet i t ioner,  Burton H. Finkelstein, f i led a joint  New York State

income tax nonresident return for 1973. 0n May 14, 1975, he f i led an amended

income tax return for 1913. On the original 1973 return, petitioner checked

f i l ing  s ta tus  box  number  2 ,  i .e .  "Mar r ied  f i l i ng  jo in t  re tu rnr rand on  the  1974

return and the 1973 Arnended Return the petitioner checked fil ing status box

number 3, i .e.  "Marr ied f i l ing separate return".  Pet i t ionerrs spouse did not

sign any of the returns.
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2. 0n January 24, 1977, the Audit  Divis ion issued a Not ice of Def ic iency

against pet i t ioner on which i t  l isted the fol lowing amounts:

Def ic iency

t973  $  5 ,742 .89
r974  7 ,593 .31

To ta l s  $13 ,336 .20

Penal!y

$ 1 6 6 .  1 1

$ 1 6 6 . 1 1

1973 return

TotaI

$  6 ,60L .20
8 ,7  42 .O3

$  15  ,343  .  23

Interest

$  692 .20
L , r48 .72

$1  , 840 .92

Overpayment on
Amount Due

$  2 ,420 .67
$t2,922.62

3. After his graduat ion from the Universi ty of Pennsylvania f ,aw School

in" 7962 and during 1963 and part  of  1964, pet i t ioner resided in ei ther the

State of Maryland or the State of Virginia.  From 1964 through the tax years

in  i ssue,  pe t i t ioner  was a  res ident  o f  Wash ing ton ,  D.C.  From 1963 un t i l  1969,

pet i t ioner was employed in Washington, D.C.,  f i rst  as General  Attorney for the

Federal  Power Commission and then as Tr ial  Attorney, Special  Counsel and

Assistant Director,  Trading and Markets Di.v is ion, U.S. Securi t ies and Exchange

Commis s ion.

4. Pet i- t ioner,  in December, 1969, lef t  the employment of the U.S. Securi t ies

and Exchange Commission, and was employed as an associate attorney in the

wash ing ton ,  D.c .  law o f f i ces  o f  Ph i l l i ps ,  N izer ,  Ben jamin ,  Kr i rn  &  Ba11on,

( "Ph i1 l ips ,  N izer " ) ,  a  law f i rm hav ing  i t s  p r inc ipa l  o f f i ces  in  the  C i ty  o f

New York.

5 .  On Ju ly  1 ,  1972,  pe t i t ioner ,  pursuant  to  an  agreement ,  became a

par tner  o f  Ph i l l i ps ,  N izer  work ing  ou t  o f  i t s  t {ash ing ton ,  D.c .  o f f i ce .

6. During 1973 and 7974, pet i t ioner spent most of his t ime in Washington,

D.C.  on  mat te rs  re la t ing  to  Ph i l l i ps ,  N izer .  H is  p rac t ice  was engaged in  what

was ca l led  "na t iona l " ,  as  d is t ingu ished f rom " loca l "  law,  i .e . ,  he  represented

cl ients located in al l  parts of the country in connect ion with their  legal

problems ar is ing in departments and agencies of the federal  government,  and in

re la ted  l i t iga t ion  in  federa l  cour ts ,  in  Wash ing ton ,  D.C.
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7. During 1973 and 1974 pet i t ioner 's pract ice consisted almost exclusively

of clients whom he brought into the firm and personally serviced. His time

was devoted pr imari ly to his own cl ients,  introduced to him by sources other

than Phi l l ips, Nizer 's New York off ice, with a snal l  percentage of his t ime

devoted to servicing the f i rm's New York cl ients amounting to 4.84 percent in

1973 and 8.35 percent in Ig74. The fol lowing is a breakdown of the hours and

percentage of t ime pet i t ioner devoted to cl ients of the f i rm's New York off ice:

L973

1  , 8 8 0

L?7  4

2 ,012Total  hours worked

Hours devoted to f i rmrs cl ients
generated out of New York off ice

Percentage of time devoted to
f i rm's cl ients generated out of
New York off ice

9 1  1 6 8

4.84% 8.3s%

In connect ion with his own cl ients,  pet i t ioner personal ly handled his

cl ients '  matters, determined what fees they were to be charged, bi l led them

directly, and received their checks in payment, all without consulting the New

York  o f f i ce .

8. Pet i t ionerrs admission to partnership in Phi l l ips, Nizer is recorded

in Amendment No. 72, dated SepLember 1, 1972, to the f i rmts partnership agreement,

dated JuIy 1, L954. This Amendment provided:

"The Part ies of the Second Part  [ i .e.  Mr. Finkelstein and the
others admitted to partnership at the same timel were duly adrnitted
Lo partnership in the Firm as of July L, 1972. Their  respect ive
part ic ipat ion in the net income, prof i ts and losses of the Firm
shal l  be such respect ive percentages as shal l  be determined by the
Execut ive Committee of the Firm based upon their  respect ive salar ies,
bonuses and other income from the Firm pr ior to their  admission to
par tnersh ip . r l

9.  I^ lhen pet i t ioner became a partner of Phi l l ips, Nizer,  i t  was agreed

that he and the firm's executive committee would negotiate his income based on

his productivity in generating and servicing clients which he introduced to
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the f i rm. I t  was further agreed that i f  the f i r rn suffered f inancial  reverses

in any given year,  his income would not be subject.  to the f luctuat ions of the

f i rm 's  f inanc ia l  pos i t ion ,  bu t  ins tead wou ld  remain  as  agreed.

10 .  For  the  year  1973,  i t  was  agreed tha t  pe t i t ioner  wou ld  be  pa id  $62,000.00 .

I n  1 9 7 3 ,  p e t i t i o n e r ' s  c l i e n t s  p a i d  g r o s s  f e e s  t o  t h e  f i r m  o f  $ 1 0 4 , 7 5 0 . 0 0 .  H i s

proport ionate share of the overhead of the f i rm's tr tashington, D.C. off ice was

$ 1 2 ' 0 0 0 . 0 0 ,  m a k i n g  h i s  n e t  f e e s  $ 9 2 , 7 5 0 . 0 0 ,  o f  w h i c h  h i s  i n c o m e  w a s  $ 6 2 1 0 0 0 . 0 0

or approximately 65 percent.  Simi lar negot iat ions occurred with respect to

1974 in  wh ich  i t  was  agreed pe t i t ioner  wou ld  be  pa id  5761299.33 .  Tn  1974,

pe t i t ioner 's  c l ien ts  pa id  g ross  fees  to  the  f i rm o f  $1861350.00 .  H is  p ropor t ion-

a te  share  o f  the  overhead o f  the  f i rm 's  l ^ /ash ing ton ,  D.C.  o f f i ce  was $341750.00 ,

mak ing  h is  ne t  fees  $151,600.00 ,  o f  wh ich  h is  income was $76,299.33  or  approx i -

mate ly  50  percent .

11 .  Under  the  procedures  wh ich  Ph i l l i ps ,  N izer  fo l lowed in  1973 and 1974,

s u b s t a n t i a l l y  a l l  o f  p e t i t i o n e r r s  i n c o m e ,  i . e . ,  9 5 . 1 6  p e r c e n t  i n  1 9 7 3  a n d

91.65 percent in 1974 was derived from the pract ice he generated and serviced

in  Wash ing ton ,  D.C.  and on ly  4 .84  percent  in  1973 ar rd  8 .35  percent  in  7974 was

derived from the f i rm's New York off ice. The partnership did not al locate

income outside of New York on i ts New York State partnership return.

12. Pet i t ioner did not submit any evidence as to the al locat ion that

would have been al lowed i f  the partnership had al located i ts net income between

the  New York  and Wash ing ton ,  D.C.  o f f i ces .

13 .  Pet i t ioner  has  been a  member  o f  the  Wash ing ton ,  D.C.  Bar  s ince  L963,

but he has never been a member of the New York Bar.  From 1963, unt i l  and

during the tax years in issue, he had never pract iced law in any jur isdict ion

other than Washington, D.C. The let terhead of Phi l l ips, Nizer indicated that

he was assigned to the l , iashington, D.C. off ice and that he was not admit ted to

the New York Bar.
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CONCTUSIONS OF IAW

A. That pet i t ioner Burton H. Finkelstein erroneously al located his

distr ibut ive share of partnership income on the basis of the rat io that hours

devoted to New York cl ients bore to total  hours worked ( in Finding of Fact "7"

supra).  Income received by.a nonresident from a New York law f i rrn in which he

is a partner is al located to New York sources for personal income tax purposes

on the same basis as the f i rm uses to al locate the distr ibut ive share of each

partner,  even though the parLner most ly works in Washington, D.C. (see Thonas M.

DeBevo ise  e t  a l .  v .  S ta te  Tax  Commiss ion ,  52  A.D.2d 1023r  383 N.Y.S.2d  698;

A l f r e d . R .  M c C a u 1 e y  v .  S t a t e  T a x  C o m n i s s i o n ,  6 7  A . D . 2 d  5 7 ,  4 L 5  N . Y . S . 2 d  1 1 8 ) .

B. That pet i t ioner fai led to sustain the burden of proof imposed by

sect ion 589(e) of the Tax Law in establ ishing what the al locat ion percentage

would have been had the partnership al located i ts net income. Therefore, the

ent ire distr ibut ive share of partnership income received fron Phi l l ips, Nizer,

Benjamin, Kr im & Bal lon is subject to personal income tax.

C. That the pet i t ion of Burton H. Finkelstein is denied and the Not ice

of Def ic iency issued on January 24, 1977 is sustained.

DATED: Albany, New York STATE TAX COMUISSION

MAR 1 3 19BI

,A
COMMISSIONER

COMMISSIONER

,K


