
STATE OF NEI.I YORK

STATE TAX COMMISSION

In the Matter of the Petition
o f

Bari  Fagan

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income
Tax under Article 22 of the Tax Law for the Year
1 9 7 5 .

AFFIDAVIT OF MAII]NG

State of New York
County of A1bany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 23rd day of 0ctober,  1981, he served the within not ice of Decision by
cert i f ied mai l  upon Bari  Fagan, the pet i t ioner in the within proceeding, by
enclosing a true copy thereof in a securely sealed postpaid wrapper addressed
as fo l lows:

Bari  Fagan
160 S.  Midd le  Neck  Rd.
Great  Neck ,  NY 11021

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That. deponent further says that the
herein and that the address set forth on
of the pet i t ioner.

is the pet i t ioner
the last knowrr address

sa id  addressee
said wrapper is

)

Sworn to before me this
23rd  day  o f  October ,  1981. .

\



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

October  23 ,  1981

Bari  Fagan
160 S.  Midd le  Neck  Rd.
Great  Neck ,  NY 11021

Dear  Mr .  Fagan:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 690 of the Tax law, any proceeding in court  to review an
adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice traws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Deputy Commissioner and Counsel
Albany, New York 12227
Phone /t (518) 457-6240

Very truly yours,

STATE TAX COMI'IISSION

cc:  Pet i t ioner 's  Representa t ive

Taxing Bureau' s Representat ive



STATE 0F NEI,/ Y0RK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

BARI FAGAN

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under ArLLcIe 22
of the Tax Law for the Year 1975.

DECISION

Peti t ioner,  Bari  Fagan, 160 South Middle Neck Road, Great Neck, New York

11021, f i led a pet. i t ion for redeterminat ion of a def ic iency or for refund of

personal income tax under Art ic le 22 of the Tax law for the year 1975 (Fi le No.

27522).

A formal hearing was held before Ju1ius E. Braun, Hearing Off icer,  at  the

off ices of the State Tax Comrnission, Two World Trade Center,  New York, New

York ,  on  December  11 ,  1980 a t  1 :15  p .M.  pe t i t ioner  appeared by  her  fa ther ,

Bernard Gerber.  The Audit  Divis ion appeared by Ralph J. Vecchio, Esq. (Angelo

A .  S c o p e l l i t o ,  E s q . ,  o f  c o u n s e l ) .

ISSIIE

Whether pet i t ioner ldas a person required to col lect,  t ruthful ly account

for and pay over withholding taxes due from Gerber Uetals,  fnc. tor the year

L 9 7 5 .

FINDINGS OF FACT

1.  Gerber  Meta ls ,  Inc . ,  21  P landome Road,  Manhasset ,  New York ,  fa i led  to  
, f

pay over to the New York State Income Tax Bureau personal income taxes withheld

from i ts employees'  wages for the year 1975.

2. 0n November 28, 1977, the Audit  Divis ion issued a Statement of Def ic iency

against Bari  Fagan assert ing a penalty equal to the amount of New York State



- 2 -

withholding taxes due from Gerber Metals,  Inc. for the year 1975. This was

done on the grounds that she was a person required to col lect,  t ruthful ly

account for and pay over said taxes and that she wi l l fuI ly fai led to do so.

Accord ing ly ,  on  sa id  da te ,  a  Not ice  o f  Def ic iency  fo r  $3r390.36  was a lso  issued

against pet i t ioner.

3. Bari Fagan is the daughter of Bernard Gerber who formed and operated

Gerber Metals,  Inc.,  f rom i ts incept ion. She was named secretary of the

corporat ion at the whim of her father who also named her mother president and

her sister v ice-president.  She owned no stock, was not a director of the

corporat ion, received no monetary remunerat ion, was not on the payrol l  and was

not a signatory on any checking accounts. In 1975 she was a student at Cornel l

Universi ty and has since marr ied.

4. Bernard Gerber organized and operated the corporat ion, Gerber Metals,

Inc.,  which manufactured metal  furni ture at Manhasset,  Long Island. The

company had f inancial  di f f icul t ies and owed some $30,000.00 in Federal  withholding

taxes which Mr. Gerber was permit ted to pay monthly.  He is now wi l l ing to make

rest i tut ion for State withholding taxes, which he admits is due and owing.

There l , r7as no Federal  assessment against Florence Gerber,  pet i t ioner 's mother,

nor  her  s is te r ,  J i l l  Gerber .

CONCLUSIONS OF IAW

A. That pet i t ioner Bari  Fagan was not a person required to col lect,

truthfully account for and pay over New York State withholding tax due from

Gerber Metals,  Inc.,  within the meaning of subdivis ions (n) and (g) of sect ion

6B5 of the Tax Law. Accordingly,  pet i t ioner is not subject to a penalty equat

to said sum under subsect ion (g) of sect ion 685 of the Tax Law.
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of  Bar i  Fagan is  granted and the Not ice of  Def ie iency

is  cancel led.

B. Ttrat the pet i t ion

issued on November 28, 1977

DATED: Albany, New York

0sr$ l98l

COMMISSIONER
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STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

October  23 ,  1981

Bari  Fagan
160 S.  Midd le  Neck  Rd.
Great  Neck ,  NY 11021

Dear  Mr .  Fagan:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 690 of the Tax law, any proceeding in court  to review an
adverse decision by the State Tax Comnission can only be inst i tuted under
Article 78 of the Civil Practice Laws and Ru1es, and must be commenced i,n the
Supreme Court of the State of New York, A1bany County, within 4 months from the
date of this not ice.

Inquiries concerning the computat.ion of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Deputy Comnissioner and Counsel
Albany, New York 72227
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMI,IISSION

cc:  Pet i t ioner 's  Representa t ive

Taxing Bureaur s Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

BARI FAGAN

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under Article 22
of the Tax Law for the Year 1975

DECISION

Peti t ioner,  Bari  Fagan, 160 South Middle Neck Road, Great Neck, New York

11021, f i led a pet i t ion for redeterminat ion of a def ic iency or for refund of

personal income tax under Art ic le 22 of the Tax Law for the year 1975 (Fi le No.

21522).

A formal hearing was held before Jul ius E. Braun, Hearing Off icer,  at  the

off ices of the State Tax Commission, Two World Trade Center,  New York, New

York ,  on  December  11 ,  1980 a t .1 :15  P.M.  Pet i t ioner  appeared by  her  fa ther ,
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withholding taxes due from Gerber Metals,  Inc. for the year 1975. This was

done on the grounds that she was a person required to col lect,  t ruthful ly

accounL for and pay over said taxes and that she wi l l fu l ly fai led to do so.

Accord ing ly ,  on  sa id  da te ,  a  Not ice  o f  Def ic iency  fo r  $31390.36  was a lso  issued

aga ins t  pe t i t ioner .

3. Bari  Fagan is the daughter of Bernard Gerber who formed and operated

Gerber Metals,  Inc.,  f rom i ts incept ion. She was named secretary of the

corporat ion at the whim of her father who also named her mother president and

her sister v ice-president.  She owned no stock, was not a director of the

corporat ion, received no monetary remunerat ion, was not on the payrol l  and was

not a signatory on any checking accounts. In 1975 she vras a student at Cornel l

Universi ty and has since marr ied.

4. Bernard Gerber organized and operated the corporat ion, Gerber Metals,

Inc.,  which manufactured metal  furni ture at Manhasset,  long Island. The

company had f inancial  di f f icul t ies and owed some $30,000.00 in Federal  withholding

Laxes which Mr. Gerber was permit ted to pay monthly.  He is now wi l l ing to nake

rest i tut ion for State withholding Laxes, which he admits is due and owing.

There  was no  Federa l  assessment  aga ins t  F lo rence Gerber ,  pe t i t ioner ts  mother ,

nor  her  s is te r ,  J i I l  Gerber .

c0NctusroNs oF IAI,'I

A. That pet i t ioner Bari  Fagan was not a person required to col lect,

truthfully account for and pay over New York State withholding tax due from

Gerber Metals,  fnc.,  within the meaning of subdivis ions (n) and (g) of sect ion

685 of the Tax Law. Accordingly,  pet i t ioner is not subject to a penalty equal

to said sum under subsect ion (g) of sect ion 685 of the Tax Law.
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of Bari Fagan is

i s  cance l l ed .

granted and the Notice of DeficiencyB.  That  the  pe t i t ion

i.ssued on November 28, 1977

DATED: Albany, New York

i L31981
STATE TAX COMMISSION



0l\

p
*"4,r/&

f
t-,1
N ,

Hs
q.)
z

A
f  q 9
z' r {  - . - ' '  t i

,1,-a U
,rttt rg l,t'.€ r-{ (,

l '

\ . -

\
\ta- ,

a

a

1

EHi-N
a.qrt;

$!;IHi
f 6 i 6 i <

%e\
.'€ 

n

\"%

I



\

rA'36 (9176) State of  Ne* York -  Department  of  Taxat ion and Finance

Tax Appeals Bureau

REOUEST FOR BETTER ADDRESS

Oc*(a-Jo*.
./-..
L * . t  \

(L ' i  j c t

Please f ind most  recent  address of  taxpayer descr ibed below; return to Person named above.

S o c i a l

\r
Securi ty Number
-aaqL{ I 5\

Date

'l
of  Pet i t " ion

8\ o 3lo-l
Name

q q\4-.-.-

ress

\ (.*fr s. {'O'J*\*l* {+dL RO.
\lo a-t

Resu l t s  o f  sea rch  by  F i l es

a d d r e s s :

-,|

f r r r  t !
v  I  v  1 l

CI-7]#

Sect ion

i, \.
'n5

Date  o f Sea rch

- i l

PERMANENT RECORD

FOR INSERTION IN TAXPAYERIS FOLDER

t!


