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State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the  10 th  day  o f  Apr i l ,  1981,  he  served the  w i th in  no t ice  o f  Dec is ion  by
cert i f ied mai l  upon Robert  S. & Janet M. Etzkorn, the pet i t ioner in the
within proceedinS, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

Robert  S. & Janet M. Etzkorn
14 Tay lo r  Dr .
Farmingda le ,  NY 11735

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(posL off ice or off ic ial  depository) under the exclusi-ve care and custody of
the United States Postal  Service within the State of New York.

That deponent further says
herein and Lhat the address set
o f  the  pe t i t ioner .

Sworn to before me this
1 0 t h  d a y  o f  A p r i l ,  1 9 8 1 .

that the said addressee is the pet i t ioner
forth on said wrapper is the last known address
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STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

A p r i l  1 0 ,  1 9 8 1

Robert S. & Janet M. Etzkorn
14 Taylor  Dr .
Farmingdale,  NY 11735

Dear Mr.  & Mrs.  Etzkorn:

Please take noLice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive 1evel.
Pursuant to sect ion(s) 690 of the Tax lawr &ny proceeding in court  to review an
adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  may be  addressed to :

NYS Dept.  Taxat ion and Finance
Deputy Commissioner and Counsel
Albany, New York 12227
Phone / l  (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

cc :  Pet i t ioner 's  Representa t ive
Taxing Bureau's Representat ive



STATE OF I\T8T'I YORK

stATE T$( COI{UISSI0N

In the l{atter of the Petition

o f

ROBERT S. ETZKORN and JANET M. ETZKORN

for Redetermination of a Deficiency or
for Refund of Personal Income Tax under
Article 22 of the Tax Law for the Year
r971 "

DECISION

Peti t ioners, Robert  S. Etzkorn and Janet M. Etzkorn, 14 Taylor Drive,

Farmingdale, New York 11735, f i led a pet i t ion for redeterminat ion of a def ic iency

or for refund of personal incone tax under Article 22 of the Tax Law for the

y e a r  1 9 7 1  ( F i l e  N o .  1 5 7 5 1 ) .

Petitioners waived their right to a snall claims hearing and have requested

that a decigion be rendered based on the record as presently contained in

their  f i le.  Upoo review of the f i le,  the State Tax Commission hereby f inds:

ISSI]ES

I. Llhether petitioners are subject to mininum income tax on items of tax

pre ference.

II. l 'Jhether petitioners are required to make a modification for allocable

expenses pursuant to sect ion 615(c)(a) of the Tax f ,aw.

I I I .  Whether a penalty has been properly imposed for fai lure to f i le a

declarat ion of est imated tax.

FII'IDINGS OF FACT

L. Pet i t ioners, Robert  S. Etzkorn and Janet M. Etzkorn, t imely f i led a

joiot New York State Income Tax Resident Return for the year 1971. On said

return, petitioners reported a gain from the sale or exchange of capital

asse ts  o f  $38 '170.13 .  Th is  ga in  represents  the  excess  o f  long- te ru  cap i ta l

gains over short- term capital  losses.
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2. On Apri l  11, 1975, the Audit  Divis ion issued a Not ice of Def ic iency

against pet i t ioners for the year 1977, assert ing that addit ional personal

income tax of $576.06 was due together with penalty of $103.36 ( imposed pursuant

to sect ion 685(c) of the Tax Law) and interest.  The def ic iency is based on a

Statement of Audit  Changes, also dated Apri l  11, 1975, wherein i t  was determined

that the long-tern capital  gain deduct ion of $38r170.13 represented a tax

preference i tem and a minimum income tax due thereon. Also, a modif icat ion

for  a l locab le  expenses  toLa l ing  $1 ,270.72  was made pursuant  to  sec t ion  6 f5 (c ) (a )

of the Tax Law.

3. In computing their  1971 Federal  adjusted gross income pet i t ioners,

pursuant to sect ion 72A2 of the Internal Revenue Code of L954, properly deducted

from gross income f i f ty percent of the excess of long-term capital  gains over

shor t - te rm cap i ta l  losses .

4. Petitioners have failed to produce any docuruentary evidence which

refutes the Audit Division's deficiency nor have they shown that they meet any

of statutory except ions provided for in sect ion 685(d) of the Tax law which

would permit  the cancel lat ion of the penalty imposed for fai lure to f i le a

declarat ion of est imated tax.

CONCLUSIONS OF LAI,/

A. That  the $381170.13 deducted f rom Federal  gross income pursuant  to

sect ion 1202 of  the Internal  Revenue Code is  equal  to  one-hal f  o f  the anount

by which net  Long-term capi ta l  gains exceed net  shor t - term capi ta l  losses and

said amount constitutes an item of tax preference within the meaning and

intent  of  sect ion 57(a)(9)(A)  of  the Code.  That  New York min imum income tax

has been properly assessed and computed within the meaning and intent of

sect ions 601-A and 622 of  the Tax Law.
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B, That the modif icat ion for al locable expenses has been properly made

and computed l4tithin the meaning and intent of sections 615(c)(a) and 623 of

the Tax Law.

C. That petitionere have failed to meet the burden of proof irnposed by

sect ion 689(e) of the Tax law to show that the penalty asserted for fai lure to

f i le a declarat ion of est imated tax is iuproper.

D. That the pet i t ion of Robert  S. Etzkorn and Janet M. Etzkorn is denied

and the Not ice of Def ic iency issued Aprir  11, 1975 is sustained.

DATED: Albany, New York

APR 1 0 1981
STATE TAX COMMISSION

COMMISSIONER


