
STATE OF MI,J YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion
o f

L incoln & Gina H.  Epworth

for  Redeterminat ion of  a Def ic iency or  a Revis ion
of  a Determinat ion or  a Refund of  Personal  Income
Tax under Ar t ic le  22 of  the Tax Law for  the Year
1969 .

AT'FIDAVIT OF MAILING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of Lhe Department of Taxat ion and Finance, over 18 years of age, and that on
the 27th day of November, 1981, he served the within not ice of Decision by
cert i f ied mai l  upon Lincoln & Gina H. Epworth, the pet i t ioner in the within
proceedinS, bY enclosing a true copy thereof in a securely sealed postpaid
wrapper  addressed as  fo l lows:

Lincoln & Gina H. Epworth
654 Mad ison Ave.
New York, NY 10021

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says
herein and that  the address set
o f  t he  pe t i t i one r .

Sworn to before me th is
27 th  day  o f  November ,  1981 .

addressee is  the pet i t ioner
wrapper is  the last  known address
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State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 27th day of November, 1981, he served the within not ice of Decision by
cert i f ied mai l  upon Norman Levy the representat ive of the pet i t ioner in the
within proceedinS, by enclosing a true copy thereof in a securely sealed
postpaid r l rrapper addressed as fol lows:

Norman Levy
Lore & Levy
450 Park Avenue
New York, NY 10022

and by deposi t ing same enclosed in a postpaid proper ly  addressed wrapper in  a
(post  of f ice or  of f ic ia l  deposi tory)  under the exclus ive care and custody of
the Uni ted States Posta l  Serv ice wi th in the State of  New York.

That deponent further says that the said addressee is
of the pet i t ioner herein and that the address seL forth on
last known address of the represent". : i "g- '1t  the pet i t ioner.

Sworn to before me th is
27th day of  November,  1981
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STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

November  27 ,  1981

Lincoln & Gina H. Epworth
654 Madison Ave.
New York, NY 10021

Dear  Mr .  &  Mrs .  Epwor th :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 690 of the Tax Law, any proceeding in court  to review an
adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
d a t e  o f  t h i s  n o t i c e .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept.  Taxat ion and Finance
Deputy Commissioner and Counsel
Albany, New York 12227
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive
Norman Levy
Lore & Levy
450 Park Avenue
New York, NY 70022
Taxing Bureaut s Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

LINCOIN EPWORTH and GINA H. EPITIORTH

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under Art ic le 22
of the Tax Law for the Year 1969.

DECISION

Peti t ioners, Lincoln Epworth and Gina H. Epworth, 654 Madison Avenue, New

York, New York 10021, f i led a pet i t ion for redeterminat ion of a def ic iency or

for refund of personal income tax under Article 22 of the Tax Law for the year

L 9 6 9  ( F i l e  N o .  1 1 7 3 0 ) .

A formal hearing was held before Edward l .  Johnson, Hearing Off icer,  at

the off ices of the State Tax Commission, Two l^/or1d Trade Center,  New York, New

York, on November 28, L977 and cont inued to conclusion before Jul ius Braun,

Hearing 0ff icer,  on March 24, 1981. Pet i t ioners appeared by Norman Levy, Esq.

The Audit .  Divis ion appeared by Ra1ph J. Vecchio, Esq. (Samuel Freund, Esq.,  of

counsel)

ISST]ES

I. Llhether the Audit Division properly computed petitioners' tax liability

fo r  the  year  L969.

I I .  Whether pet i t ioners are l iable for penalt ies for fai lure to f i le an

income tax return and pay the tax.

FINDINGS OF FACT

1 .  On  Apr i l  13 ,  1973 ,

Changes against petit ioners

year 1969 vras computed from

the Audit Division issued a Statement of Audit

wherein their personal income tax liability for the

information on f i le because of pet i t ioners'  fai lure
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to answer an inquiry of May 12, 197I.  A penalty of 4\  percent per month not in

excess of 22+z percent was imposed pursuant to sect ion 685(a)(f)  of  the Tax Law

for failure to file a return for the year 1969 and a penalty of 15 percent per

month not in excess of 25 percent was imposed pursuant to sect ion 685(a)(2) of

the Tax Law for failure to pay the tax shown due on the return. Accordingly,

on said date a Not ice of Def ic iency was issued against pet i t ioners in the

amount  o f  $6 ,627.47 ,  p lus  pena l ty  and in te res t  o f  $31875.47 ,  fo r  a  to ta l  sum o f

$  1 0  , 5 0 2  .  9 4 .

2. Pet i t ioner,  Lincoln Epworth, is an attorney having been admitted to

pract ice in 1926. His off ice is and had been at 654 Madison Avenue, New York,

New York. In 1969, Gina H. EpworLh was a part- t ime fashion consultant.  Their

f inancial  records and copies of 1969 returns were in the possession of their

accounLant which were lost upon his death. They clain that a New York State

income tax return was f i led for 1969 and that tax was paid. Pet i t ioners

secured a copy of their  1969 Federal  income tax reLurn from the f i les of the

Internal Revenue Service after a Federal  proceeding rdas decided in March, 1978

before the United States Tax Court .  Losses on business property,  t ravel and

entertainment expenses lJere disallowed by the Tax Court but the government

stipulated that the tax be computed under income averaging with the 1968 base

year to be a net loss and the 1965 base year income to be zero.

3. 0n the basis of the Federal  sett lement,  pet i t ioners offered the

fol lowing computat ion as to their  tax l iabi l i ty:



Federal  Def ic iency
Agreed
Tax as 0r iginal ly Adjusted
Total  Tax per Fed. Sett lement
Less Self Employment Tax

Tax PIus Surcharge
less 10% Surcharge
Income Tax per Fed. Sett lement

Amount of Income Producing
$24,420.00  o f  Tax
$  8 6 9 . 0 5  E x c e s s
Actual Taxable Income Agreed

Taxable Income Per Return
as Original ly Adjusted

Actual Adjustment to Income

New York Taxable
Income Per Return

Adjusted New York
Taxable fncome

Tax on Income as Adjusted
Per Return

(al leged to have been paid)
New York Deficiencv

-3 -

Joint Husband

9  ,098  .49
19  , 510 .97
28,6A9 .46

(7e1.so)

27 ,8 t7 .96
(2 ,528 .9L )
25,289.45

(49 ,915 .78 )

L5  ,664 .32  15  ,664 .32

53  ,  178 .07 30  ,957  .  93

46 ,622 .256 8  , 8 4 2 . 3 9

6 ,765 .74

4 ,572 .73
2 , r93 .07

5  , 0 8 7  .  1 2

2 , 8 9 4 . 7 7
2 , 1 9 3 . 0 7

Wife

22 ,220 .74

22 ,22O. t4

r , 678 .62

t , 678 .62
-0-

4. In addit ion, pet i t ioners offered another computat ion on the basis of

the Federal settlement wherein they took into account a joint payment of

$1 '457.00  accord ing  to  the i r  Federa l  re tu rn ,  y ie ld ing  a  jo in t  S ta te  de f ic iency

of $5r308.74. A third al ternat ive computat ion was offered wherein they based

the deficiency upon the presumption that they jointly paid a State tax of

$41572.73  in  1969,  y ie ld ing  a  S ta te  tax  de f ic iency  in  the  amount  o f  $2 ,7 I8 .22 .

5. At the hearing, pet i t ioners submitted a copy of their  Federal  income

tax return for 7969. They conceded some def ic iency because of a change in

their Federal taxable income as shown in the schedules attached to their

Federal  income tax return. The federat adjustments made for said year resulted
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in adjusted gross income of approximately $100r555.00. Their  Federal  income

tax return showed i ternized deduct ions of $8,887.54 and exemptions of $41800.00.

During the hearing, pet i t ioners did not dispute the al lowance of the standard

deduct ion for New York State income tax purpo""".1

6. Pet i t ioners offered no documentary or other substant ial  evidence to

show that they filed a Nevr York State tax return or that they paid any income

tax for the year L969.

7. A search of computer ized records indicates that income tax return

numbers were assigned for pet i t ioner tax years 1969 and 1970 during the period

when 1971 returns were being f i led by other taxpayers, i .e. ,  1972. I t  is not

clear if returns were filed late or if dummy returns were prepared by the

Income Tax Bureau upon receipt of federal changes or a federalfst.ate computer

tape match or for some other reason. The computer printout reveals no tax or

palments of tax.

coNclusroNs 0F [AI^I

A. That the correct total  New York income for 1969 is $1001555.00 on the

basis of pet i t ioner 's Federal  income tax return which was submitted into

evidence during the hearing. Although the Tax Commission is precluded from

increasing the Not ice of Def ic iency since clain was not asserted at the hearing,

pursuant to sect ion 689(d)(1) of the Tax Law, i t  is not precluded from assessing

the addit ional tax due as a result  of  federal  audit  adjustments.2

1 
Puaiaioners are to be al lowed i temized deduct ions in l ieu of the standard

deduct ion (Finding of Fact 5) when assessment is made based on federal  audit
adjustments.

2 
aaaiaional tax due as a result  of  federal  audit  adjustments may be

assessed at any t ime within two years after a federal  audit  report  is f i led
pursuant  to  sec t lon  683(c ) (3 )  o f  the  Tax  Law.
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B. That pet i t ioners fai led to sustain their  burden of proof imposed under

sect ion 689(e) of the Tax Law to establ ish that a tax return was f i led for 1969

or  tha t  tax  was pa id  fo r  sa id  year .

C. That pet i t ioners did not show reasonable cause for their  fai lure to

f i le a New York State income tax resident return for L969. Therefore, penalt ies

imposed pursuant  to  sec t ions  685(a) ( t )  and 685(a) (2 )  o f  the  Tax  Law are  sus ta ined.

D. That.  the Not ice of Def ic iency issued on Apri l  13, 1973, is sustained

and should not be modif ied at this t ime.

DATED: A1bany, New York S

ilf,Y1r 2? 1g8l

AX COMMISSION


