
STATE 0F NEI4I YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Maurice S. Englander

AFFIDAVIT OF MAITING

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of
Sa les  & Use Tax
under Art ic le 28 & 29 of the Tax Law
f o r  t h e  P e r i o d  I l 1 1 1 7 4 .

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the  10 th  day  o f  Apr i l ,  1981,  he  served the  w i th in  no t ice  o f  Dec is ion  by  mai l
upon Maurice S. Englander,  the pet i t ioner in the within proceeding, by
enclosing a true copy thereof in a securely sealed postpaid wrapper addressed
as fo l lows:

Maur ice  S.  Eng lander
3755 Po inc iana Dr .  Apt .  L72
Lake Worth, FL 33463

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says that the
herein and that the address set forth on
of  the  pe t i t ioner .

Sworn to before me this
10 th  day  o f  Apr i l ,  19B1
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addressee is the pet i t ioner
vrrapper is the last known address
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STATE OF  NEW YORK
STATE T ,AX COMMISSION

ALBANY,  NEW YORK 12227

A p r i l  1 0 ,  1 9 8 1

Maurice S. Englander
3755 Poinciana Dr. Apt.  112
lake Worth, FL 33463

Dear  Mr .  Eng lander :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 1138 & 1243 of the Tax Law, any proceeding in court  to
review an adverse decision by the State Tax Commission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in
the Supreme Court of the State of New York, Albany County, within 4 months from
the da te  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  Lh is  dec is ion  mav be  addressed to :

NYS Dept.  Taxat ion and Finance
Deputy Commissioner and Counsel
Albany, New York 12227
Phone i l  (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive

Taxing Bureau's Representat ive



STHTE OF NEVO YORK

STATE TAX CCN,IMISSION

In the Matter of tlre Petition :

o f :

NIAURICE S. fl{CIANDER : DECISION

for Revision of a Determination or for :
Refund of Sales and Use Taxes under
Articles 28 and 29 of ttre Ta:< Law for :
the Period Januarlz 1-L, L974.

Petitioner, Maurice S. Englander, 2522 Enory Drive E, Cresthaven Vil1a, N.,

West Palm Beactr, Florida 33406, filed a petltion for revision of a determjnation or

for refund of sales and use ta<es r:nder Articles 28 and 29 of tlre Ta>r l-,avi for tLre

period Januarlz J-1-, 1974 (fite No. 17328).

Or Januaqz I5t L978t petitioner, Maurice S. Erqlander, advised ttre State Ta>c

Ccnrnission, in r,rriting, thrat he desired to waive a snalL claims hearing and to

sutrnit the case to tLre State Tax Conmission based on t]:e entire record contained i-n

the file.

ISSTJE

!{hether petitioner is entitled to a refund of sales tar paid on the purchase

of an autcnpbile which he subseqr-rerrtly returned to ttre vendor.

FINDI}GS OF FASI

1. Petitioner, Mar:rice S. Englanderr when he was a Nevv York resident, pur-

chased a 1971 Datsun frcrn Maltbi-e's Garage Co., Inc. on Janua:12 LL, L974. The ost

of the autcrnobilewas $I,869.16, plus sales ta< of $130.84, for a total sale price

of $21000.00. Petitioner took deliveqz of, and regis@red tlre autcnrrbile on

May 31, L974.
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2. On Augrust 2, L974, petitioner returned tkre autcnpbile to ldaltbie's Garage

Co., Inc. because it was defective and beyond repair. The vendor refiirned to

petitioner a totaL of $11500.00 of tlre pr:rchase price of ttre autsnrbile. Said

repayrent failed to incLude any of ttre previously paid sales ta:c.

3. O: August 7, 1974, petitioner filed an application for refi:nd of sales

ta< in the atrcurrt of $130.84. O: Decsnber 3, 1974, ttre Audit Division denied said

refi:nd claim on the gror,rrd that petitioner "retained possession of the vetricle frcnr

Januarry, 1974 until Augrust, 1974; therefore, this does rpt qualify as a canceled

salet ' .

CO}CLUSIONS OF IAI/{

A. That 20 NYCRR 525.5(a) (2) provides for a refimd or sed.it of ta:< trnid on

receipts frcnr anounts representing sales where ttre oontract of sale has been

canceled.

B. TLnt 20 rrilrcRR 525.5(b) (r) provides tlrat, where an alrcnrvance is nnde for

defective merclrardise, tlre pr:rchaser is required to pay tfie ta>< utrrcn tlre anrr.rrt due

after subtractirq the allcnnrance f:rcrn the sales price. Said section also provides

for a refi:nd or credit of the ta< attributable to the atlcnlance.

C. Th,at the autanobile dealer returned $11500.00 out of a total purchase

price of $1'868.16 when ttre velricle was returned; tlrat, ttrerefore, ttre sale was not

canceled nor was an allqpance rnade for defective merchandise under ttre prlnrier^r of

20 NycRR 525.5(a) and (b); tlr,at ttre dealer actually repurchased the veh-icle fron

petitioner.
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D. Ttrat tLre petition of l4aurice S.

issued Decernlcer 3, L974 is sustained.

DATED: Albany, Nerrr York

APR 1 0 l98l

Englander is denied ard thre refund denial


