
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Szolen Engelhardt
a/k/  a Sholem Engelhardt

for Redeterminat ion of a Def ic iency or a Revision
of a Deternination or a Refund of Personal Income
Tax under Article 22 of the Tax Law for the Years
1 9 7 4  &  1 9 7 5 .

AFFIDAVIT OF MAITING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an erployee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 2nd day of October,  1981, he served the within not ice of Decision by
cert i f ied mai l  upon Szolem Engelhardt,  a/k/a Sholem Engelhardt the pet i t ioner
in the within proceeding, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

Szolem Engelhardt
alk/ a Sholem Engelhardt
9 2 1 - 4 5 r h  S r .
Brooklyn, NY 712L9

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United St.ates Postal  Service within the State of New York.

That deponent further says
herein and that the address set
of the pet i t ioner.

Sworn to before me this
2nd day  o f  0c tober ,  1981.

addressee is the pet iLioner
wrapper is the last known address
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STATE OF NEW YORK
STATE TAX COMMISSION

In the l{atter of the Petition
o f

Szolem Engelhardt
a/kl a Sholem Engelhardt

AI'FIDAVIT OF MAITING

for Redetermination of a Deficiency or a Revision
of a Determination or a Refund of Personal Income
Tax under Article 22 of the Tax Law for the Years
1974  &  1975

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxation and Finance, over 18 years of age, and that on
the 2nd day of October,  1981, he served the within not ice of Decision by
cert i f ied mai l  upon Shlomo Aaron Be1is the representat ive of the pet i t ioner in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid l rrapper addressed as fol lows:

$hlomo Aaron Be1is
150 Broadway, Rn, 405
New York, NY 10038

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the representative
of the petitioner herein and that the address set forth on said wrapper is the
last known address of the representat ive of the pet i t ioneg.
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Sworn to before me this
2nd day  o f  0c tober ,  1981. 0 /'V e ' f t  f ,-:t;v-'

i , ,



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

0ctober  2,  1981

Szolem Engelhardt
a/k/  a Sholem Engelhardt
9 2 1 - 4 5 r h  S r .
Brooklyn, NY IL2L9

Dear Mr. Engelhardt. :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 690 of the Tax Law, any proceeding in court  to review an
adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice laws and Rules, and must be conmenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Deputy Comrnissioner and Counsel
Albany, New York 12227
Phone # (518) 457-6240

Very truly
t -
v )  a

- \J
STATE TAX

yours,

P6"fy"'"t "'L
CO}'MISSION

cc: Pet. i t ionerrs Representat ive
Shlomo Aaron Bel is
150 Broadway, Rm. 405
New York, NY 10038
Taxing Bureaut s Representat ive



STATE OF NEId YORK

STATE TAX COMMISSION

In the l latter of the Petit ion

o f

SZOIEM ENGETHARDT
a/k/ a SHOLEM ENGELHARDT

for Redeterninat ion of a Def ic iency or for
Refund of Personal Income Tax under Article
22 of the Tax Law for the Years 1974 and
1 9 7 5 .

DECISION

Peti t ioner,  Szolem Engelhardt,  921 45th Street,  Brooklyn, New York 11219,

f i led a pet i t ion for redeterminat ion of a def ic iency or for refund of personal

income tax under Article 22 of the Tax Law for the years 1974 and 1975 (File

No. 2L948).

0n March 19, 1981, pet i t ioner advised the State Tax Commission, in wri t ing,

that he desired to waive a small clains hearing and to submit the case to the

State Tax Commission, based on tbe ent ire record contained in the f i le.

ISSUE

I . ihether pet i t ioner is subject to a penalty pursuant to sect ion 685(g) of

Tax traw as a person who wi l l fu l ly fai led to col lect,  t ruthful ly account for

pay over the New York State withholding taxes due from Milinari 0riginals,

FINDINGS OF FACT

1. Mi l inar i  0r iginals,  Inc. (hereinafter Mi l inar i) ,  115 tr lest 30th Street,

New York, New York 10001, failed to pay over the New York State personal income

taxes withheld from the wages of its employees for the periods as follows:

the

and

I n c .
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I^/ITIIHOIDING TAX PERI0D At{0llNT
$T;m:8s

1  , 016 .  78
January 1, 1974 to December 31, t974
January 1, 1975 to December 31, 1975
Total

2. 0n January 30, 1978, the Audit  Divis ion issued a Statement of Def ic iency

in conjunct ion with a Not ice of Def ic iency against pet i t ioner,  Szolem Engelhardt,

wherein a penalty was asserted pursuant to sect ion 685(g) of the Tax Law, for an

amounL equal to the New York State withholding taxes due from Milinari. Said

penalty h'as asserted on the ground that petitioner was a person required to

col lect,  t ruthful ly account for and pay over the withholding taxes, and that he

wi l I fu l l y  fa i led  to  do  so .

3. Mi l inar i ,  a handbag manufacturer,  was formed in 1970 by pet i t ioner,

Mr. Harold Braun and Mr. Nei l  Ross. Each party was an off icer and stockholder.

Mr. Ross being president whi le pet i t ioner held the off ice of t reasurer.

4. Pet i t ioner maintained that Mr. Ross control led the operat ion of

Mi l inar i  and was responsible for hir ing and f i r ing, paying al l  bi l ls,  keeping

the books and f i l ing tax returns. This is evidenced by support ing aff idavi ts

submitted by Mi l inar i 's accountant and bookkeeper.  Pet i t ioner contended that

his own dut ies during the years at issue related solely to supervising the

manufactur ing operat ion.

5. In June L974, pet i t ioner suffered a heart  at tack. After recouperat ing

for approximately seven weeks he returned to Mi l inar i  on a part  t ime basis.

6 .  0n  May 29 ,  1975,  pe t i t ioner  t rans fer red  h is  in te res t  in  Mi l inar i  to

Mr. Ross for one dol lar.  He contended that as a result  of  such transfer Mr.

Ross  assumed a l l  the  l iab i l i t ies  o f  Mi l inar i .

7.  Two reconci l iat ions of personal income tax withheld submitted by

Mil inar i  for the periods at issue were signed by Mr. Ross as president.

8. Pet i t ioner was authorized to sign checks of Mi l inar i .
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CONCTUSIONS OF TALI

A. That pet i t ioner,  Szo1em Engelhardt,  has fai led to sustain his burden

of proof required pursuant to sect ion 589(e) of Lhe Tax law to show that he

was not a person reguired to col lect,  t ruthful ly account for and pay over the

personal income taxes withheld from the employees of Mi l inar i  Originals,  Inc.

for the period January 1, 1974 through May 29, 1975. Accordingly,  he is l iable

for a penalty equal to the taxes withheld and not paid over to the State for

such period pursuant to sect ion e85(g) of the Tax law.

B. That for per iod May 30, L975 through December 31, 1975, pet i t ioner

was not a person required to col lect,  t ruthful ly account for and pay over the

personal income taxes withheld from the employees of Mi l inar i  Originals,  Inc.

Accordingly,  he is not subject to the penalty imposed pursuant to sect ion 685(g)

of the Tax Law for such period.

C. That the pet i t ion of Szolem Engelhardt,  a/kla Sholem Engelhardt is

granted to the extent provided in Conclusion of Law "8", supra and that said

pet i t ion  is ,  in  a l l  o ther  respec ts ,  den ied .

D. That the Audit  Divis ion is hereby directed to modify the Not ice of

Def ic iency dated January 30, 1978 to be consistent with the decision rendered

here in .

DATED: Albany, New York

OcT 0 2 1981
COMMISSION


