
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

David \d.  & Carolyn K. Elvidge

AFFIDAVIT OF MAILING

for RedeterminaLion of a
of a Determinat ion or a
under Article 22 of |.he
Years 1972 &, 1973

Defic iency or a Revision
Refund of Personal Income
Tax law for the

Tax

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 10th day of Apri l ,  1981, he served the within not ice of Decision by
cert i f ied mai l  upon David W. & Carolyn K. Elvidge, the pet i t ioner in the
within proceeding, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

David W. & Carolyn K. Elvidge
50 Glendale Terrace
Orchard Park, NY 14277

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says that the said
herein and thaL the address set forth on said
o f  the  pe t i t ioner .  

\

addressee is the pet i t ioner
wrapper is the last known address

Sworn Lo before me this
10 th  day  o f  Apr i l ,  1981

\."
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County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the  10 th  day  o f  Apr i l ,  1981,  he  served the  w i th in  no t ice  o f  Dec is ion  by
cert i f ied mai l  upon Michael P. Przestowski the representat ive of the pet i t ioner
in the within proceedinS, by enclosing a true copy thereof in a securely sealed
postpa id  vJrapper  addressed as  fo l lows:

Mr .  Michae l  P .  Przes towsk i
105 Sharon Dr .
W.  Seneca,  NY 74224

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says that the said addressee is
of the pet i t ioner herein and that the address set forth on
Iast known address of the representat ive of the pet i t ioner.

the representat ive
said wrapper is the

Sworn to before me this
10 th  day  o f  Apr i l ,  1981
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STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12?27

Apr i l  10 ,  1981

David W. & Carolyn K. Elvidge
50 Glendale Terrace
Orchard  Park ,  NY I42 I7

Dear  Mr .  &  Mrs .  E lv idge:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
PursuanL to sect ion(s) 690 of the Tax law, any proceeding in court  to review an
adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
with this decision mav be addressed to:

NYS Dept.  Taxat ion and Finance
Deputy Commissioner and Counsel
Albany, New York 72227
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner 's  Representa t ive
Michae l  P .  Przes towsk i
105 Sharon Dr .
W. Seneca, NY L4224
Taxing Bureau's Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

DAVID W. ELVIDGE and CAROIYN K. ELVIDGE

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under ArticLe 22
of the Tax Law for the Years 7972 and 1973.

DECISION

Pet i t ioners,  David W. Elv idge and Carolyn K.  Elv idge,  50 Glendale Terrace,

Orchard Park,  New York L4217,  f i led a pet i t ion for  redeterminat ion of  a def ic iency

or  for  refund of  personal  income tax under Ar t ic le  22 of  the Tax Law for  the

years 1972 and 1973 (Fi le  No.  1726A).

A smal l  c la ims hear ing was hel -d before Car l  P.  I r l r ight ,  Hear ing Of f icer ,

at  the of f ices of  the State Tax Commission,  Genesee Bui ld ing,  One West  Genesee

S t ree t ,  Bu f fa lo ,  New York ,  on  Ju l y  7 ,  1980  a t  2 :45  P . t1 .  Pe t i t i one rs ,  Dav id  W.

Elv idge and Carolyn K.  Elv idge,  appeared wi th Michael  Przestawski .  The Audi t

D i v i s i on  appea red  by  Ra lph  J .  Vecch io ,  Esq .  (Pa t r i c i a  L .  B rumbaugh ,  Esq . ,  o f

c o u n s e l ) .

ISSUE

Whether pet i t ioner  David l ,J .  E lv idge was a domic i l iary of  New York State

for  each of  the ent i re years 1972 and L973.

FINDINGS OF FACT

1. Pet i t ioners, David W. Elvidge and Carolyn K. Elvidge, t imely f i led

New York State combined income tax returns, IT-208 for the years 1972 arrd

1973. Subsequent ly,  an amended IT-209, New York State Combined Income Tax

Return for 1972, was f i led indicat ing a period of residence from January 1,

7972 to June 23, 1972. On the New York State resident returns f i led by the

pet i t ioners for the tax years 1972 and 1973, they excluded $6,956.00 and
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$8 '780.00,  respect ive ly .  This  was re lat ing to income earned by the pet i t ioner

David W. Elv idge whi le  work ing in  Vi rg in ia for  the per iod June 26,  1972 through

Augus t  18 ,  L973 .

2.  On September 27,  1976,  the Audi t  Div is ion issued a Not ice of  Def ic iency

and an accompanying Statement of Audit Changes stating that rrboth spouses are

held to be res idents of  New York State subject  to  tax on a l l  wages regardless

of  where earned.  Mr.  Elv idge's  Vi rg in ia income is  added to the income reported

on their resident income tax returns for the years L972 ar..d L973. To minimize

the tota l  tax l iab i l i ty  of  both spouses,  the standard deduct ion has been

appl ied against  husbandrs tax.  No res ident  credi t  has been appl ied because we

have not  received copies of  State Vi rg in ia income tax returns.r '

Accordingly ,  the Not ice against  pet i t ioners,  imposed addi t ional  personal

i ncome tax  o f  $11013 .55  p lus  i - n te res t  o f  $219 .67  fo r  a  t o ta l  due  o f  $7 ,233 .22 .

3.  Pet i t ioner  Carolyn K.  Elv idge stated that  she was a res ident  and

domic i l iary of  New York State for  1972 and 1973.  That  she was a fu l l  t ime

employee of Union Carbide Corporation and also attending college working

toward a bachelor  of  sc ience degree dur ing the years at  issue.

4.  In  May 1972,  pet i t ioner  David t { .  E lv idge lef t  h is  res idence at  4L

East  Northrup Place,  Buf fa lo,  New York and moved in wi th a f r iend because of

mar i ta l  d i f f icu l t ies.  In  June L972,  pet i t ioner  David ht .  E lv idge acquired

employment  in  Roanoke,  Vi rg in ia wi th the Vi rg in ia Hospi ta l  Associat ion.

Petit ioner David W. Elvidge moved all of his belongings from New York State to

Virg in ia and leased an apartment  on an year ly  basis  in  Roanoke,  Vi rg in ia.

Pet i t ioner  David W. Elv idge acquired a Vi rg in ia dr ivers '  l icense,  opened a

bank account  and acquired credi t  in  the State of  Vi rg in ia.  Though not  a

member of  c lubs or  organizat ions in  New York State,  pet i t ioner  became an



-3 -

active member of the Hospital Management Systems Society, Piedmont Chapter of

the Aner ican Hospi ta l  Associat ion and the Roanoke Jaycees.

In Februaxy L973,  pet i t ioner  David W. Elv idge accepted a promot ion wi th

Virg in ia Hospi ta l  Associat ion in  Fai r fax,  Vi rg in ia.  Pet i t ioner  David t / .

Elvidge moved from Roanoke, Virginia and took another year lease on an apartment

in Fai r fax,  Vi rg in ia.  Subsequent ly ,  the department  for  which pet i t ioner  David

W. Elv idge was work ing was to be abol ished.  Pet i t ioner  began looking for  new

emplolrment, took a test with the United States Postal Service in Washington

D.C.  for  management engineer ing posi t ion and passed.  Pet i t ioner  res igned h is

posi t ion wi th Vi rg in ia Hospi ta l  Associat ion on August  1,  1972 and was sent  by

the posta l  serv ice to Buf fa lo,  New York to work on August  19,  1973.

5.  Dur ing the per iod of  the pet i t ioners '  mutual  separat ion,  pet i t ioner

David W. Elv idge provided no f inancia l  support  to  Carolyn K.  Elv idge nor  d id

they have contact with each other other than to fi le Federal and state tax

returns for  L972.  This was done through thei r  tax preparer  for  cer ta in tax

bene f i t s .

6.  At  the t ime pet i t ioner  David t r / .  E lv idge lef t  for  Vi rg in ia,  pet i t ioner

Carolyn K.  Elv idgers in tent ion was to graduate f rom col lege before jo in ing her

husband i f  the i r  marr iage d i f f icu l t ies were resolved.

7.  Subsequent ly ,  af ter  pet i t ioner  David W. Elv idge returned to Buf fa lo,

only because of new employment with the United States Postal Service, the

pet i t ioners resolved thei r  marr iage problems.

8.  Pet i t ioner  David W. Elv idge paid Vi rg in ia income tax as a permanent

res ident  on in  the amount  of  $202.00 and $272.00 for  1972 and 1973 respect ive ly .

CONCLUSIONS OF LAW

A. That  to ef fect

A taxpayer must take up

a change of domicile only two elements are

residence at the new domicile and he must

necessa ry .

intend to
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abandon h is  pr ior  domic i le  and to adopt  the new place of  res idence as h is

fixed, true and permanent home to which he would have the intention of returning

wheneve r  absen t  (Be rha l t e r  v .  I rm isch  75  F .R .D .  539 ) .  I n  o rde r  t o  e f f ec t  a

change of  domic i le ,  i t  is  unnecessary that  one never  again set  foot  in  h is

fo rmer  domic i l e  (Rosen tha l  v .  Rosen t i e l ,  368  F .  Supp .  51 ,  a f f i rmed  503  F .2d

1397).  A change of  res idence for  even a shor t  t ime wi th the in tent ion in  good

fa i th to change the domic i le  is  suf f ic ient  (Mat ter  of  Newcombe, 192 Ny 238,

Gromel  v .  Gromel  ,  22 l l isc.  2d 33) .  The quest ion of  change of  domic i le  is  one

of  fact ,  not  of  law and f requent ly  depends on a var iety  of  c i rcumstances

(Ma t te r  o f  B runne r ,  41  N .Y .  2d  917 ,  918 ) .

B.  That  pet i t ioner  David W. Elv idge d id acquire a domic i le  in  Vi rg in ia.

The acts of  pet i t ioner  David t r l .  E lv idge in June 1972,  when he took up res idence

in h is  rented home in Roanoke,  Vi rg in ia,  conf i rmed h is  s tated in tent ion to

make that  res idence h is  domic i le .  Pet i t ioner  David W. Elv idge complete ly

abandoned h is  New York domic i le .  He terminated a l l  New York af f i l ia t ions and

establ ished af f i l ia t ions wi th banks,  organizat ions and goverrunents wi th in

Virg in ia.  Pet i t ioner  David W. Elv idge at  the t ime of  h is  change of  donic i le

expected h is  employment  in  Vi rg in ia Lo cont inue indef in i te ly .  Pet i t ioner

registered and paid taxes in  Vi rg in ia as a permanent  res ident .  I t  has c lear ly

been shown that  pet i t ioner  David W. Elv idge changed h is  domic i le  in  1972 f tom

New York to Vi rg in ia.

C.  That  pet i t ioner  Carolyn K.  Elv idge was a domic i lary of  New York State

for  a l l  o f  1972 and 1973 though ord inar i ly  a wi fe 's  domic i le  fo l lows that  of

her  husband,  but  i f  they are separated,  in  fact ,  she may under some c i rcumstances,

acquire her own separate domicile, even though there be no judgement or decree

o f  sepa ra t i on .  [ 20  NYCRR 102 .2 (d ) (5 ) ]
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D.  That  pet . i t ibner  David W. Elv idge d id reacquire h is  New York domic i le

upon returning to New York. That the Audit Division is directed to recompute

the Not ice of  Def ic iency issued September 27,  L976,  exc luding income earned by

pet i t ioner  David W. Elv idge whi le  domic i led in  Vi rg in ia,  in  accordance wi th

sect ion 611(b)(3)  of  the Tax Law, to min imize the tota l  tax l iab i l i ty  of

pet i t ioners by apply ing the standard deduct ion to thei r  benef i t  in  accordance

wi th sect ion 614(b)  of  the Tax law and prorate the exempt ion in  accordance

wi th sect ion 654(e)  of  the Tax Law.

E.  That  the pet i t ion of  David l { .  E lv idge and Carolyn K.  Elv idge is

granted to the extent indicated in Conclusion of Law I'D" and that except as so

granted,  is  in  a l l  o ther  respects denied.

DATED: Albany, New York

APR 1 0 l98l


