
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

llerner Eichholz

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income
Tax under Article 22 of the Tax Law for the Years
r 9 7 4  &  1 9 7 5 .

AFFIDAVIT OF MAITING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 30th day of October,  1981, he served the within not ice of Decision by
cert i f ied mai l  upon lderner Eichholz,  the pet i t ioner in the within proceeding,
by enclosing a true copy thereof in a securely sealed postpaid wrapper
addressed as  fo l lows:

Werner Eichholz
160 Claremont Ave.
New York, NY L0027

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says
herein and that the address set
of the pet i t . ioner.

Sworn to before me this
30 th  day  o f  October ,  1981.

that the said addressee is the pet i t ioner
forth on said wrapper iy the last
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STATB OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Petition
o f

Werner Eichholz

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income
Tax under Art ic le 22 of the Tax law for the Years
1 9 7 4  &  L 9 7 5 .

AFFIDAVIT OF MAIIING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department.  of  Taxat ion and Finance, over 18 years of age, and that on
the 30th day of October,  1981, he served the within not ice of Decision by
cert i f ied mai l  upon Rodney C. Star l ing the representat ive of the pet i t ioner in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Rodney C. $tar l ing
Star l ing & Nacler io
5 Beekrnan St.
New York, NY 10038

and by deposit . ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  deposit .ory) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent
of the pet i t ioner
Iast known address

further says that the said addressee
herein and that the address seL forth

Lhe representative
said wrapper is the

1 S

on
of the representat ive of the pet i t i r .

Sworn to before me this
30 th  day  o f  October ,  1981.
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STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

O c t o b e r  3 0 ,  1 9 B 1

llerner Eichholz
160 Claremont Ave.
New York, NY 10027

Dear  Mr .  E ichho lz :

Please take not ice of the Decision of the State Tax Commission enclosed
herewiLh.

You have now exhausted your right of review at the administrative level.
Pursuant to section(s) 690 of the Tax Law, atry proceeding in court to review an
adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Al-bany County, within 4 months from the
date  o f  th is  no t ice .

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Deputy Cornmissioqer and Counsel
Albany, New York 12227
Phone /l (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

cc: Pet i t ioner 's Representat. ive
Rodney C. Star l ing
Star l ing & Nacler io
5 Beekrnan St.
New York, NY 10038
Taxing Bureau' s Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

I{IERNER EICIIH0LZ

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under Article 22
of the Tax law for the years L974 and 1975.

DECISION

Peti t ioner Werner Eichholz,  160 Clarenont Avenue, Bronx, New York, f i led a

pet i t ion for redeterminat ion of a def ic iency or for refund of personal income

tax under Art ic le 22 of the Tax Law for the Years 1974 and 1975 (Fi le No.

21494) .

A smal l  c laims hearing was held before Wil l iam Valcarcel,  Hearing Off icer,

at the off ices of the State Tax Conurission, Two World Trade Center,  New York,

New York, on February 27, 1981 at 2:45 P.M. Pet i t ioner Werner Eichholz appeared

with Rodney C. Star1ing, Esq. The Audit  Divis ion appeared by Ralph J. Vecchio,

E s q .  ( W i l l i a m  F o x ,  E s q . ,  o f  c o u n s e l ) .

ISSIIES

I.  hlhether the Audit  Divis ion had suff ic ient information in i ts possession

to properly issue a Not ice of Def ic iency and impose a penalty under sect ion

685(g) of the Tax Law.

II .  Whether pet i t ioner was a person required to col lect,  t ruthful ly

account for, and pay over personal income tax withheld from the enployees of

Maric Auto and Truck Repairs,  Inc. and i f  so, whether such fai lure to do so was

wi l I fu I I .



-2 -

FINDINGS OF FACT

1. Maric Auto and Truck Repairs,  Inc. ("Maric")  did not remit  to the

Department of Taxat ion and Finance $2,659.80 in personal income taxes withheld

from i ts enployees as fol lows:

T{ITI{HOIDING TAX PERIOD

September 1 - September 30, 7974
January 1 - January 31, 1975
February 1 - February 28, 1975
March 1 -  March 31,  1975
Apr i l  1  -  Apr i l  30,  1975
TOTAL AI"IOIJNT DUE $2 ,659 .  80

2. The Audit Division determined from records available at the County

Clerk's Off ice in Queens County that pet i t ioner l {erner Eichholz was a corporate

off icer of Maric.  0n September 26, 1977 the Audit  Divis ion issued a Not ice of

Def ic iency, oo which a penalty under sect ion 085(g) of the Tax Law was imposed

against pet i t ioner Werner Eichholz,  as a person who wi l l fu l ly fai led to col lect,

truthfully account for, and pay over personal income taxes withheld from the

employees of Maric.

3. Pet i t ioner hlerner Eichholz contended that he was a professional f ly ing

instructor and that his associat ion with Maric was str ict ly social .  He further

contended that he was not a stockholder,  corporate off icer,  creditor,  or

employee of Maric and that he had no authority or voice in the conduct of

Maric.  However,  pet i t ioner was authorized to sign payrol l  checks and was

I isted at the bank as a corporate off icer.  Pet i t ioner contended that he

obtained the payrol l  at  the bank st.r ict ly as a "favor" to Maric and for securi ty

r e a s o n s .

4. Pet i t ioner Werner Eichholz was l isted as a pr incipal of f icer of Maric

on the Cert i f icate of Registrat ion submitted to the Sa1es Tax Bureau. He was

the sole individual l isted, which also included his social  securi ty number, and

AMOT]NT

$1 ,765 .50
250 .50
20L.74
203 .30
238 .80
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home address. Pet i t ioner could not offer an explanat ion for the aforementioned

l is t ing .

CONCIUSIONS OF tAW

A. That the Audit  Divis ion, based on information in i ts possession that

pet i t ioner Werner Eichholz was a corporate off icer of Maric Auto and Truck

Repairs,  Inc. ,  properly issued a l ' Iot ice of Def ic iency within the purview of

sec t ion  681(a)  o f  the  Tax  Law.

B. That pet i t ioner l lerner Eichholz has fai led to sustain the burden of

proof required by sect ion 689(e) of the Tax Law in submitt ing any credible

evidence establ ishing that he was not a person required to col lect,  t ruthful ly

accQunt for and pay over personal income taxes withheld fron the enployees of

Maric,  or that such fai lure to do so was not wi l l fu l l .

C. That pet i t ioner l , /erner Eichholz is a person, as def ined in sect ion

685(n) of the Tax Law, who wi l l fu l ly fai led to col lect,  t ruthful ly account for,

and pay over personal income taxes withheld from the employees of Maric during

the nonth of Sepbeurber 1974 and during the period January 1, 1975 through

Apri l  30, 1975, and as such, is subject to a penalty in accordance with the

neaning and intent of  sect iou 685(g) of the Tax Law.

D. That the petition of l{erner Eichholz is denied and the Notice of

Def ic iency  issued September  26 ,  1977 fo r  $2 ,659.80  is  sus ta ined,  together  w i th

such interest as may be lawful ly owing.

DATED: Albany, New York

OcT 3 0 1981
ISSION
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