
STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter

Edward C. DuvaII

for Redetermination of a

of a Determinat ion or a

Personal Income Tax

under Article 22 of tb.e

for the Year 7976.

or a Revision

AFFIDAVIT OF MAILING

the pet i t ioner

known address

o f

o f

the Pet i t ion

Defic iency

Refund of

Tax Law

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that. he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

6th day of March, 1981, he served the within not ice of Decision by cert i f ied

mai l  upon Edward c. Duval l ,  the pet i t ioner in the within proceeding, by

enclosing a true copy thereof in a securely sealed postpaid \drapper addressed as

f o l l ows :

Edward C. Duvall
340  Go ld  S t .
Buffalo, NY 14206

and by deposit ing same enclosed in a postpaid

(post off ice or off iciat depository) under the

United States Postal  Service within the State

That deponent further says that the said

and that the address set forth on said wragryr

pe t i t ioner .  /

Sworn to before me this

6 th  day  o f  March ,  1981.

properly addressed wrapper in a

exclusive care and custodv of the

of  New York.

add ressee  i s

is  the last
,7

herein

of the

-----t2

(-_-,



STATE OF NEW YORK
STATE TAX COMMISSION

In the MaLter

Edward C. Duval l

the Petition

a Def ic iency or  a Revis ion

Refund of

Tax Law

o f

o f

AFFIDAVIT OF MAILING

for  Redeterminat ion of

of  a Determinat ion or  a

Personal  Income Tax

under Art.icle 22 of tt ie

fo r  t he  Yea r  L976 .

State of  New York

County of Albany

Jay Vredenburg,  being duly sworn,  deposes and says that  he is  an employee

of  the Department  of  Taxat ion and Finance,  over  18 years of  age,  and that  on the

6th day of  March,  1981,  he served the wi th in not ice of  Decis ion by cer t i f ied

mai l  upon Nelson R.  Barret t  the representat ive of  the pet i t ioner  in  the wi th in

proceeding,  by enclos ing a t rue copy thereof  in  a securely  sealed postpaid

wrapper addressed as fo l lows:

Mr.  Nelson R.  Barret t
37 Frankl in  St .
Buf fa lo ,  NY L42O2

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United States Posta1 Service within the State of New Ysrk.

That deponent further says that the said addressee is the representat ive of

the pet i t ioner herein and that the address set forth on said wrapper is the last

known address of  the representat ive of  the pet i t ioner .
,-f\r

/ \
/ l
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t
l l

\
Sworn to before me this

6 th  day  o f  March ,  1981.



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

M a r c h  6 ,  1 9 8 1

Edward C. Duval l
340 Go ld  St .
Buffalo, NY 14206

Dear  Mr .  Duva l l :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 690 of the Tax law, any proceeding in court  to review
an adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from
the date of this not ice.

Inquiries concerning the computation of tax
accordance with this decision may be addressed

NYS Dept .  Taxat ion  and
Deputy  Commiss ioner  and
Albany ,  New York  12227
Phone * (518) 457-6240

Peti t ioner I  s Representat ive
Nelson R.  Bar re tL
37 Frank l in  S t .
Buffalo, NY 74202
Taxing Bureau's Representat ive

due
L o :

or refund a l lowed in

F i n a n c e
Counse l

Very truly yours,

STATE TAX COMMISSION



STATE OF NEW YORK

STATE TAX COI'IMISSION

In  the Mat ter  of  the Pet i t ion

o f

EDWARD C. DWAtt

for Redeterminat ion of a Def ic iency or
for Refund of Personal Income Tax under
Article 22 of the Tax Law for the year
L 9 7 6 .

DECISION

Peti t ioner,  Edward C. Duval1, 340 GoId Street,  Buffalo,  New York 14206,

f i led a pet i t ion for redeterminat ion of a def ic iency or for refund of personal

income tax under Article 22 of the Tax Law for the year 1976 (file No. 2l}t2).

A srnal l  c laims hearing was held before Carl  P. Wright,  Hearing Off icer,

at the off ices of the State Tax Corunission, Genesee Bui lding, One West Genesee

St ree t ,  Bu f fa lo ,  New York ,  on  October  2 ,  1980 a t  9 :15  A.M.  Pet i t ioner ,  Edward  C.

Duval l '  appeared with Nelson R. Barrett ,  Esq. The Audit  Divis ion appeared by

Ralph  J .  Vecch io ,  Esg.  (Pau l  A .  Le febvre ,  Esg. ,  o f  counse l ) .

ISSUES

I- Whether pet i t ioner was a person required to col lect,  t ruthful ly

acount for and pay over New York State withholding taxes of Buffalo Biscuit

Company, Inc. for 1976.

I I .  l {hether pet i t ionerrs personal bankruptcy rel ieved himself  of  l iabi l i ty

for the penalty imposed under section 685(g) of the Tax Law since the Audit

Divis ion fai led to f i le any not ice of c laim in pet i t ionerts individual bankruptcy.

FINDINGS OF FACT

1. Buffalo Biscuit  Company, Inc. fai led to pay over to the Withholding

Tax Unit  of  the Department of Taxat ion and Finance, $827.96 in New York State
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personal income taxes withheld from its employees during the period March 1,

1976 th rough l lay  21 ,  1976.

2. 0n August 29, 1977, the Audit  Divis ion issued a Not ice of Def ic iency

against pet i t ioner,  Edward C. Duval l ,  assert ing a penalty equal to the amount

of New York State withholding taxes due from Buffalo Biscuit Company, Inc. for

the period March 1, 1976 through May 21, 7976. I t  did so on the grounds that

he was a person required to col lect,  t ruthful ly account for and pay over said

taxes, and that.  he wi l l fu l ly fai led to do so.

3. On Hay 21, 1976, Buffalo Biscuit  Company, Inc. and pet i t ioner,  Edward C.

Duval l ,  each simultaneously f i led a pet i t ion in bankruptcy. Pet i t ioner contended

there were suff ic ient assets exist . ing in the corporat ion's estate in bankruptcy

to pay a port ion of the tax l iabi l i ty c laimed by the State of New York, and

that New York State received a partial payrnent upon its claim.

Pet i t ioner further argued that suff ic ient assets existed in pet i t ionerts

individual estate in bankruptcy to pay the balance of the State's clain,  but

no part  of  said assets were appl ied to such claim because of the fai lure and

neglect of  the State of New York to f i le,  in a t imely nanner,  a due not ice of

claim within the t ime l imited by bankruptcy laws for the f i l ing of such claims.

Since New York State did not f i le a claim in the pet i t ionert  s individual

bankruptcy, they should cancel the Not ice of Def ic iency.

4. During the period at issue, pet i t ioner was president,  pr incipal

stockholder of Buffalo Biscuit  Company, Inc. The total  f inancial  structure of

said corporation was under hls direction and control and he knew the with-holding

tax had not been paid.
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5. 0n July 12, 1978, the Audit Division reduced the penalty against the

pet i t ioner  pursuant  to  sect ion 685(g)  of  the Tax Law f rom $827.96 to  $650.67.

CONCTUSIONS OF IAW

A.  That  pe t i t ioner ,  Edward  C.  Duva l l ,  was  a  person requ i red  to  co l lec t ,

truthfully account for and pay over New York State income tax withheld by

Buffalo Biscuit  Company, Inc.,  and that he wi l l fut ly fai led to do so, within

the meaning of subdivis ions (g) and (n) of sect ion 685 of the Tax Law. Accord-

ingly,  pet i t ioner is subject to a penalty equal to said sum under 685(g) of

the Tax Law.

B. That the failure of the Audit Division to proceed in the bankruptcy

proceedings of Edward C. Duval l ,  al though i t  may have had knowledge of proceed-

i-ngs, does not discharge the l iabi l i ty of  the corporat ion or of i ts responsible

off icers for said taxes. Withholding tax obl igat ions cannot be discharged in

b a n k r u p t c y  [ 1 1  U . S . C .  s e c t i o n  3 5 ( a ) ( t ) ( e ) ] .  U n i t e d  S t a t e s  v .  S o t e l o ,  4 3 6  U . S .

268. The Audit  Divis ion is not required to make an attempt to col lect unpaid

withholding taxes from a bankruptcy proceeding before imposing and col lect ing

the penalty provided for by sect ion 685(g) of the Tax Lar^ '  f rom responsible

off icer.  The fact that the Audit  Divis ion may have been di latory in i ts

attempts in col lect ing the withholding tax is immaterial  s ince the Not ice of

Def ic iency was issued within the period prescr ibed in sect ion 683 of the Tax

Law.

C. That the pet i t ion of Edward C. Duval l  is granted to the extent that

penalty imposed pursuant to sect ion 685(g) of the Tax Law is reduced by $177.29.

The Audit  Divis ion is hereby directed to accordingly modify the Not ice of
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Deficiency issued on August 29, 7977 and that, except as so

pet i t ion is  in  a l l  o ther  respects denied.

DATED: Albany, New York STATE TAX COMMISSION

granted, the

MAR 0 6 lg8l

COMMISSIONER

COMMISSIONER


