
STATE OT NET,/ YORK

STATE TN( COMMISSION

In the Matter of the Pet i t ion
o f

Drutman Furniture Corp.
Julius Drutman & Ralph Drutman, Indiv. &

for Redeterminat ion of a Def ic iency or a
of a Determination or a Refund of Sales
under Art ic le 28 & 29 of the Tax law for
6/ l / t t  -  s /31 /74 .

as 0 f f i cers

Revision
& Use Tax :

the Period

AFFIDAVIT OF MAII.ING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 25th day of September, 1981, he served the within not ice of Decision by
cert i f ied mai l  upon Drutman Furni ture Corp.,  Jul ius Drutman & Ralph Drutman,
Indiv.  & as Off icers the pet i t ioner in the within proceeding, by enclosing a
true copy thereof in a seiurely sealed postpaid wrapper addressed as fol lows:

Drutman Furniture Corp.
Jul ius Drutman & Ralph DruLman, Indiv.  & as 0ff icers
2436 Grand Concourse
Bronx, NY 10458

and by deposit ing sane enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says that the
herein and that the address set forth on
of the pet i t ioner.

Sworn to before me this
25th day of Septernber,  1981.

said addressee is the pet i t ioner
said wrapper is the last known address



STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion :
o f

Drutman Furniture Corp. :
Julius Drutman & Ralph DruLman, Indiv. & as 0fficers

:
for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Sales & Use Tax :
under Article 28 & 29 of the Tax law for the
P e r i o d  6 / t / t t  -  5 / 3 7 / 7 4 .  :

Sworn to before me this
25th day of September, 1981.

AFFIDAVIT OF MAIIING

State of New York
County of A1bany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 25th day of September, 1981, he served the within not ice of Decision by
cert i f ied mai l  upon Mort imer D. Haut the representat ive of the pet i t ioner in
the wlthin proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Mortimer D. Haut
500 Fif th Ave.
New York, NY

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal Service within the State of New York.

That deponent further says that. the said addressee is the representative
of the petitioner herein and that the address set forth on said ?rrapper is the
last known address of the representat ive of the pet i t ioner.
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STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

September  25 ,  1981

Drutman Furniture Corp.
Jul ius Drutman & Ralph Drutman, Indiv.  & as Off icers
2436 Gtand Concourse
Bronx, NY 10458

Gentlemen:

Please take not ice of the Decision of the State Tax Conrnission enclosed
herewith.

You have now exhausted your right of review at the administrative leveI.
Pursuant to sect ion(s) 1138 & L243 of the Tax Law, any proceeding in court  to
review an adverse decision by the State Tax Commission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in
the Supreme Court of the State of New York, Albany County, within 4 months fronr
the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Deputy Commissloner and Counsel
Albany, New York 12227
Phone /l (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

cc: Pet^i t ioner 's Representat ive
Mort imer D. Haut
500 Fif th Ave.
New York, NY
Taxing Bureau's Representat ive



STATE OF NEIII YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

DRUTMAN FURNITI]RE CORP.,
JUIIUS DRUTUAN and MLPH DRUTMAN

Individual ly and as 0ff icers

for Revision of a DeLerminat ion or for
Refund of Sales and Use Taxes under
Art ic les 28 and 29 of the Tax Law for the
Per iod  June 1 ,  1971 th rough May 31 ,  1974.

1. During the period

sold household furnishings

DECISION

under review, pet i t ioner Drutman Furni ture Corp.

at retai l  f rom a storefront at  2436 Grand Concourse,

Pet i t ioners, Drutman Furni ture Corp.,  2436 Grand Concourse, Bronx, New

York, Jul ius Drutman, 1115 Warburton Avenue, Yonkers, New York, and Ralph

Drutman, 4 0akwood Terrace, Spring Val ley, New York, f i led a pet i t ion for

revision of a determinat ion or for refund of sales and use taxes under Art ic les

28 and 29 of the Tax law for the period June 1, 1971 through May 31, 1974 (Fi le

N o .  1 1 3 6 9 ) .

A formal hearing was held before Edward Goodel l ,  Hearing Off icer,  at  the

off ices of the State Tax Commission, Two hlor ld Trade Center,  New York, New

York ,  on  June 7 ,  1977 a t  10 :45  A.M.  and cont inued on  February  17 ,  1978 a t  9 :15

A.M. Pet i t ioners appeared by Mort imer D. Haut,  CPA. The Audit  Divis ion

appeared by  Peter  Cro t ty ,  Esq.  (A l f red  Rub ins te in  and James J .  Mor r is ,  Esqs . ,

o f  c o u n s e l ) .

ISSIJE

Whether the Audit  Divis ion's determinat ion of addit . ional sales taxes due,

based on  an  aud i t ,  o f  pe t i t ioner 's  books  and records ,  was  cor rec t .

FINDINGS OF FACT



- 2 -

Bronx, New York. Another store that offered the same line of merchandise was

maintained by the pet i t ioner Drutman Furni ture Corp. in Paramus, New Jersey.

The petitioners Julius Drutman and Ralph Drutman were the principal officers in

Drutman Furniture Corp.

2. 0n Novenber 10, 1975, as the result  of  an audit ,  the Audit  Divis ion

issued a Notice of Determination and Demand for Payment of Sales and Use Taxes

Due against the petitioners Drutman Furniture Corp., Julius Drutman and Ralph

Drutman, individual ly and as off icers, for $52,913.27, plus penalty and interest

o f  $ 2 2 r L 7 0 . 6 3 ,  f o r  a  t o t a l  o f  $ 7 0 , 0 8 3 . 9 0  f o r  t h e  p e r i o d  o f  J u n e  1 ,  1 9 7 1  i h r o u g h

May 31, 7974. The not ice was t imely issued pursuant to a signed consent

extending the period of l imitat ion for assessment of sales and use taxes for

the period at issue t .o Decenber 19 ,  1975.

3. Pet i t ioners made t imely appl icat ion for a hearing to review the afore-

said not ice of tax due.

4. 0n audit ,  the auditor for the Audit  Divis ion examined the cash receipts

journal,  the cash disbursements journal,  the Federal  income tax reLurns for the

years 1971, 1972 and,1973, the sales invoices, and the purchase inveices as

retained by pet i t ioner Drutman Furni ture Corp. Using these records, the

auditor performed a purchase markup audit .  A markup of 102.6 percent was

deLermined by comparing the sales pr ice of 52 i tems as shown on sales invoices

to their  cost as shown on purchase invoices. This percentage was appl ied to an

adjusted purchase f igure for the New York store of $896 1562.00, and an adjusted

gross sales f igure of $1 1775,974.61 was determined. The auditor Ehen tested

pet i t ioner 's claimed non-taxable sales fron the New York Store for the period

December  1 ,  1973 th rough May 3L ,  L974.  A  36 .75  percent  d isa l lowance l . ras

conputed. This resulted in an acceptable non-taxable sales f igure for the
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audit  per iod of $461906.52 that was deducted from the adjusted gross sales.

Credit  was given for the taxable sales reported on pet i t ioner 's sales and use

tax  re tu rns .  The resu l t  was  add i t iona l  Laxab le  sa les  o f  $755,904.09  and an

add i t iona l  tax  due o f  $52,913.27 ,  exc lus ive  o f  pena l ty  and in te res t .

5. Petitioner naintained that its non-taxable sales varied greatly from

period to period, and the one period thaL the staLe tested contained the

greatest amount of non-taxable transact ions. In connect ion with the determinat ion

of the percentage of disal lowance of c laimed non-taxable sales, the state

disal lowed three sales of furni ture as described in Findings of Fact "6",  "7"

a n d  t t 8 t t .

6. (a) 0n or about Apri l  19, 1974, pet i t ioner Drutman Furni ture Corp.

received an order for the purchase of furni ture for the total  purchase pr ice of

$31247.00  f rom Mr .  and Mrs .  F .  Nard i ,  whose address  was s ta ted  in  sa id  o rder  to

be "95 Rocklodge Rd.,  Bronxvi l le,  Yonkers".

(b) Said order was accompanied by a Resale Cert i f icate dated Aprt1- 24,

I974,  s igned by  Fred  Nard i  as  v ice-pres ident  o f  Nard i ,  Inc . ,  and bear ing  the

s ta ted  address  "2558 Pau ld ing  Ave. ,  Bronx ,  N.Y. " .

(c) The aforesaid purchasers informed pet i t ioner Jul ius Drutman that

they conducted two businesses, one of which was a bouLique, and that the

furni ture ordered as aforesaid was intended for said bout ique.

(d) The furni ture so ordered was del ivered by pet i t ioner Drutman

Furniture Corp. to the home of Mr. and Mrs. F. Nardi  located (at.  the t ime of

said del ivery) in Bronxvi l le,  New York.

7. (a) During I974, pet i t ioner Drutman Furni ture Corp. received an order

for the purchase of furni ture to be del ivered to Chester,  Pennsylvania, for the
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total  purchase pr ice of $439.85, on which basis pet i t ioner claimed that the

sale of said furni ture was not subject to sales tax.

(b) The state determined that the purchase of furniture was subject to

the sales tax, on the grounds that pet i t ioners fai led to submit evidence that

del ivery of said furni ture took place in Pennsylvania.

8. (a) During the period at issue, pet i t ioner Drutman Furni ture Corp.

received an order for the purchase of furni ture to be del ivered to an al leged

delegate to the United Nat ions. I t  was del ivered for the total  purchase pr ice

of approximately $300.00, on which basis pet i t ioners claim that the sale of

said furni ture was not subject to the sales tax.

(b) There is no evidence in the record to establ ish the fact that the

purchaser of said furni ture rdas a delegate to the United Nat ions.

9. Pet i t ioners further claimed the records i t  maintained were accurate

and correct.  I t  argued that the state fai led to give considerat ion to i tems

such as orders for the purchase of furniture which were cancelled by the

purchasers pr ior to del ivery thereof,  theft ,  pi l ferage, and reduced sales

pri-ces for f loor samples.

10. Pet i t ioner Drutman Furni ture Corp's.  Federal  income tax during the

period at issue ref lected an 81.7 percent markup as compared to the rnarkup

computed by the sLate on audit  of  102.6 percent.

11. Pet i t ioner maintained suff ic ient books and records for the state to

determine the exact amount of tax due.

12. Pet i t ioner did not establ ish that reasonable cause exists for the

abatement of penalty and interest.
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CONCIUSIONS OF tAW

A. That pet i t ioners have fai led to sustain the burden of proof with

respect to the claims of nontaxabi l i ty of  the sales of furni ture set forth in

F i n d i n g s  o f  F a c t  t t 6 t t ,  r t T r t  a n d  i l 8 t r .

B. That al though sect ion 1132(c) of the Tax law provides, in part ,  that

the "vendor shal l  not be required to col lect tax from purchasers who furnish a

cert i f icaLe of resale or an exempt organizat ion statement in proper formr" i t

appears from the face of the aforesaid order of Mr. & Mrs. F. Nardi ,  dated

Apri l  19, 1974, and from the face of the aforesaid Resale Cert i f icate, dated

AprIL 24, 1974, that said order was given by individuals,  whi le the Resale

Cert. i f icate was signed on behalf  of  a corporate ent i ty;  therefore, pet i t ioners

should not have accepted the Resale Cert i f icate and should have col lected the

appropriaLe sales tax from the individual purchasers.

C. That pet i t ioners were required to col lect tax based on the sale of

merchandise to an al leged delegate to the United Nat ions, s ince they fai led to

sustain the burden of proving that the purchaser was, in fact,  a delegate to

the United Nat ions.

D. That pet i t ioners were properly charged with l iabi l i ty for the col lect ion

of the tax based on the sale of merchandise to a customer in Chester,  Pennsylvania,

since they have fai led to sustain the burden of proving Lhat an out-of-state

de l i very  was,  in  fac t ,  made.

E. That al though there is statutory authori ty for use of a test per iod to

determine the amount of tax due, resort to such method of computing tax liability

must be founded upon an insuff ic iency of record keeping which makes i t  v ir tual ly

impossible to ver i fy such l iabi l i ty and conduct a complete audit .  (Chartair ,

Inc. v. State Tu5-tomni_qgiq4, 65 ADzd 44, 4I'1. NyS2d 41.)
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F. That petitioner Drutman Furniture Corp. maintained adequate books and

records from which the actual amount of t.ax due could have been determined.

Therefore, the tax due is reduced to the amounts that were found due on the

disal lowed non-taxable sales in accordance with Conclusions of t raw A, B, C and

D above.

G. That the pet i t ion of pet i t ioners Drutman Furni ture Corp.,  Jul ius

Drutman and Ralph Drutman is granted to the extent provided herein, that the

Audit  Divis ion is hereby directed to modify the Not ice of Determinat ion and

Demand for Payment of Sales and Use Taxes Due issued November 10, 1975; and

Lhat,  except as so granted, the pet i t ion [s in al l  other respects denied.

DATED: Albany, New York STATE TAX ISSION

StP z b €Bt


