
STATE OF NEW YORK

STATE TAX COMMISSION

, In the Matter of the Petition
o f

Estate of Nick J.  Dinovo
and Li l l ian M. Dinovo

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income
& UBT under Article 22 & 23 of the Tax law for the
Y e a r s  1 9 7 1  &  1 9 7 2

AFFIDAVIT OT MAITING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 28th day of August,  1981, he served the within not ice of Decision by
cert i f ied mai l  upon Estate of Nick J.  Dinovo, and Li l l ian M. Dinovo the
pet i t ioner in the within proceeding, by enclosing a true copy thereof in a
secure ly  sea led  pos tpa id  wrapper  addressed as  fo l lows:

Estate of Nick J.  Dinovo
and tr i l l ian M. Dinovo
Retreat House Rd.
Glenmont, NY 12077

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Posta1 Service within the State of New York.

That deponent further says
herein and that the address sel
of the pet i t ioner.

Sworn to before me this
28 th  day  o f  August ,  1981.

that the said addressee is the pet i t ioner
forth on said v/rapper,, is the last known address
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STATE TAX COMI'IISSION

In the Matter of
o f

Es ta te  o f  N ick
and L i l l i an  M.

the Pet i t ion

J. Dinovo
Dinovo

AFFIDAVIT OF MAITING

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Petsonal fncome
& UBT under Art ic le 22 & 23 of the Tax Law for
the Years 7977 & 1972

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of Lhe Department of Taxat ion and Finance, over 18 years of age, and that on
the 28th day of August,  1981, he served the within not ice of Decision by
cert i f ied mai l  upon Stanley B. Eisenberg the representat ive of the pet i t ioner
in the within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Stanley B. Eisenberg
105 \+rol f  Rd.
Albany, NY 12205

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says that the said addressee is
of the petit ioner herein and that the address set forth on
last known address of the representative of the petit ipner.

Sworn to before me this
28th day of August,  1981.

the representative
said wrapper is the
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STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

August  28,  1981

Estate of Nick J.  Dinovo
and Li l l ian M. Dinovo
Retreat House Rd.
Glennont, NY 12077

Dear  Mrs .  D inovo:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 690 & 722 of the Tax Law, any proceeding in court  to
review an adverse decision by the State Tax Commissi-on can only be instituted
under Article 78 of the Civil Practice Laws and Rules, and must be commenssd i.
the Supreme Court of the State of New York, Albany County, within 4 months from
the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Deputy Conmissioner and Counsel
Albany, New York 12227
Phone /I (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

cc: Petit ioner's Representative
Stanley B. Eisenberg
105 hrolf Rd.
Albany, NY L2205
Taxing Bureau' s Representative



STATE OF NEhI YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

NICK J. DiNOVO and LILLIAN M. DiNOVO

for Redeterminat ion of Def ic iencies or for
Refund of Personal Income and Unincorporated
Business Taxes under Articles 22 and 23 of the
Tax law for the Years 1971 and 1972.

DECISION

Peti t ioners, Nick J.  DiNovo and l i t l ian M. DiNovo, Retreat House Road,

Glennont,  New York L2077, f i led a pet i t ion for redeterminat ion of def ic iencies

or for refund of personal income and unincorporated business taxes under

Articles 22 and 23 of the Tax law for the years 1971 and L972 (FiLe No. 13742).

A formal hearing was held before Jul ius E. Braun, Hearing Off icer,  at  the

off ices of the State Tax Comnission, State Campus, Albany, New York, on September 30,

1977 and Apri l  24, 1978 and was concluded on l lay 22, 1978. Pet i t ioners appeared

by Stanley B. Eisenberg, PA. The Audit  Divis ion appeared by Peter Crotty,  Esq.

(Andrew S.  Haber ,  F ranc is  Cosgrove and Bar ry  Bres le r ,  Esqs . ,  o f  counse l ) .

ISSI]E

Whether pet i t ioners are

audit  for the years 1971 and

Iiable for additional income taxes pursuant to

1972 .

FII{IDINGS OF FACT

1. 0n December 22, 1975, the Audit  Divis ion issued a Statement of Audit

Changes against Nick J.  DiNovo assert ing unincorporated business tax for the

years 1971 and L972. Accordingly,  on the same date, a Not ice of Def ic iency was

issued against said pet i t ioner in the amount.  of  $8,156.85, plus penalty imposed
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under  sec t ion  685(e)  o f  the  Tax  Law o f  $407.84  and in te res t  o f  $1 ,723.02 ,  fo r  a

t o t a l  o f  $ 1 0 , 2 8 7 . 7 7 .

2. 0n December 22, 7975, Lhe Audit  Divis ion issued a Statement of Audit

Changes against Nick J.  DiNovo and Li l l ian M. DiNovo assert ing addit ional

personal income Lax for the years 1971 and 7972. Accordingly,  on the same

date, a Not ice of Def ic iency was issued against pet i t ioners in the amount of

$21,321.40 ,  p lus  pena l ty  imposed under  sec t ion  685(e)  o f  the  Tax  Law o f  $1 ,066.07

a n d  i n t e r e s t  o f  $ 4 1 4 9 2 . 1 2 ,  f o r  a  t o t a l  o f  9 2 6 , 8 7 9 . 5 9 .

3. Pet i t ioners t imely f i led New York State income tax and unincorporated

business tax returns for the years in issue. They also signed a Consent Fixing

Period of l imitat ion Upon Assessment of Personal Income and Unincorporated

Business Taxes for the year 1971, providing that the taxes for said year could

be assessed a t  any  t ime up  to  Apr i l  15 ,  1976.

4. Pet i t ioners operated a grocery store on South Pearl  Street,  a depressed

area in the City of Albany, New York. Pet i t ioner Nick J.  DiNovo died pr ior to

the hearing.

5. An audit  was performed on the income of pet i t ioners which covered the

years 1971 and 1972. Avai lable to the auditor were a cash book, a journal,

cancel led checks, bank statements, passbooks, invoices and other mater ial

normal for such business. The journal contained a l ist ing of business checks

written and a sunmary. Since it was found that rrall checks were not in the

books and that a substant ial  amount of the taxpayer 's purchases were cash and

not checkS", I  bank deposit  audit  was used for the year 1971.

6. In 7972, determinat ion was made as to the amount of pet i t ionersf

deposits to the var ious checking accounts, then subtract ing therefrom unrelated

personal deposits,  sales tax col lect ions, and exchange accounts. The result
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vras net business deposits.  The net business deposits,  plus expenses paid in

cash, plus personal cash withdrawn by pet i t ioner,  plus net savings account

deposits in cash, plus net payments to a stockbroker in cash were conputed to

be approx imate ly  $481,000.00 ;  and a f te r  cash ad jus tments  were  made,  an  under -

s ta tement  o f  some $751000.00  resu l ted  in  the  to ta l  g ross  rece ip ts .  Th is  was a

bank deposit  cash f low audit .

7.  Two minor mathematical  errors were made in the audit  and acknowledged

by the Audit Division. In the 1972 aud,it, the cash flow was overstated by

$71632.00 .  In  the  1971 aud i t ,  sa les  tax  was no t  deduc ted  in  a r r i v ing  a t  to ta l

bus iness  depos i ts  in  the  amount  o f  $3 ,076.92 .

8. In 1971, pet i t ioner had purchased various shares of stock total ing

$ 1 7 , 0 0 0 . 0 0 ,  w h i c h  w e r e  p a i d  f o r  w i t h  a  $ 5 , 0 0 0 . 0 0  c h e c k  a n d  a  $ 5 , 0 0 0 . 0 0  s a v i n g s

bank withdrawal,  which lef t  $7r000.00, the source of which l ras unaccounted for.

In  add i t ion ,  depos i ts  o f  $10,600.00  and $17,600.00  in  sav ings  accounts  were

made, the sources of which could not be ascertained and a withdrawal of $5r200.00

cash was also made and i ts source could not be ascertained.

9. Pet i t ionersr journals contained and ref lected al l  business checks.

Omitted therefrom were the exchange checks (used in their  money order business

as agent for Travelers Express Conpany) and personal checks.

L0. Pet i t ioners chal lenged only the computat ion of the Audit  Divis ion.

However,  no documentary or other substant ial  evidence was presented by pet i t ioners

that earnings were not greater than reported.

CONCTUSIONS OF tAW

A. That sect ion 697 (b) of the Tax Law provides as fol lows:
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"Sec. 697. General  p:" : . :  of  Tax Comnission

(b) Examinat ion of i ""U" and witnesses - The tax
commission for the purposes of ascertaining the
correctness of any return, or for the purpose of
making an est imate of taxable income of any person,
shall have power to examine or to cause to have
examined, by any agent or representat ive designated by
i t  fo r  tha t  purpose,  any  books ,  papers ,  records  or
memoranda bearing upon the matters to be included in
the  re tu rn .  .  . r t .

B. That such an examinat ion was conducted in accordance with standard

audit ing procedures establ ished by the Audit  Divis ion.

C. That.  pet i t ioners have not presented any substant ial  evidence and

therefore have fai led to sustain the burden of proof imposed by sect ion 689(e)

of the Tax Law.

D. That the Audit  Divis ion is directed to recompute the def ic iencies as

per  F ind ing  o f  Fac t  "7" .

E. That the pet i t ion of Nick J.  DiNovo and Li l l ian M. DiNovo is granted

to the extent that the income tax and unincorporated business tax for the years

1971 and 1972be recomputed as per Conclusion of Law "D", together with such

addit ional interest and penalt ies as may be lawful ly owing; that the Audit

Divis ion is hereby directed to accordingly modify the Not ice of Def ic iency

issued December 22, 1975; and that,  except as so granted, the pet i t ion is in

al l  other respects denied.

DATED: Albany, New York

AUG 2 B 1981
COMMISSION


