
STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Petition

o f

Robert  & Martha Dinerstein

AFFIDAVIT OF MAITING

for Redeterminat ion of a

of a Determi-nation or a

Personal Income Tax

under Article 22 of tll.e

fo r  the  Year  1973.

Defic iency or a Revision

Refund of

Tax Law

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he i-s an employee

of the Department of Taxation and Finance, over 18 years of age, and that on the

9th day of January, 1981, he served the within not ice of Decision by cert i f ied

mail upon Bernard Schulman the representative of the petitioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

rdrapper addressed as fol lows:

Mr. Bernard Schulman
29 W.  57 th  Sr .
New York, ilfY 10019

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the representative of

the pet i t ioner herein and that the address set forth on said h'rapper is the last

known address of the representat ive of the pet i t ioner.

Sworn to before me this

9th day of January, 1981.



. a

STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

Robert  & Martha Dinerstein

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Personal fncome Tax

under Art ic le 22 of the Tax law

for  the  Year  1973.

AT'FIDAVIT OF MAILING

State of New York

County of A1bany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of TaxaLion and Finance, over 18 years of age, and that on the

9th day of January, 1981, he served the within not ice of Decision by cert i f ied

mai l  upon RoberL & Martha Dinerstein, the pet i t ioner in the within proceeding,

by enclosing a true copy thereof in a securely sealed postpaid wrapper addressed

as fo l lows:

Robert & Martha Dinerstein
5 Rivers ide Dr . ,  Apt .  4-A
New York, NY 10023

and by deposit ing same enclosed in a postpaid

(post  of f ice or  of f ic ia l  deposi tory)  under the

Uni ted States Posta l  Serv ice wi th in the State

That deponent further says that the said

and that the address set forth on said hrrapper

pet i t ioner .

Sworn to before me this

9 th  day  o f  Janua ry ,  1981 .

proper ly  addressed wrapper in  a

exclusive care and custodv of the

of  New York.

addressee is  the pet i t ioner  here in

is the last known address of the



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 12227

January 9, 19Bl

Robert & Xartha Dinerstein
5  R ivers ide  Dr . ,  Ap t .  4 -A
New York, NY 10023

Dear LIr .  & Urs. Diaerstein:

Please take not ice of the Decision of the State Tax Comnission enclosed
herewith.

You have now exhausted your right of review aL the administrative level.
Pursuant to sect ion(s) 690 of the Tax law, any proceeding in court  to review
an adverse decision by the State Tax Conmiesion can only be instituted under
Article 78 of the Civil Practice Laws and Rules, and must be comnenced in the
Supreme Court of the State of New York, Albany County, within 4 months from
the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to:

NYS Dept.  Taxat ion and Finance
Deputy  Commiss ioner  and Counse l
A lbany ,  New York  12227
Phone # (518) 457-6?40

Very truly yours,

STATE TAX COMMISSION

cc: Petit ioner's Representative
Bernard Schulman
29 w.  57th St .
New York, NY 10019
Taxing Bureau's Representative
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STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter the Pet i t ion

ROBERT DIMRSTEIN MARTHA DINERSTEIN DECISION

for Redeterminat ion of a Def ic iency or
for Refund of Personal Income Tax under
Article 22 of the Tax Law for the Year
1 9 7 3 .

Pet i t ioners, Robert  Dinerstein and Martha Dinerstein, 5 Riverside Drive,

New York, New York 10023, f i led a pet i t ion for redeterminat ion of a def ic iency

or for refund of personal income tax under Art ic le 22 of the Tax Law for the

y e a r  1 9 7 3  ( F i l e  N o .  1 6 3 7 1 ) .

On May 23, 1980, pet i t ioner informed the State Tax Commission, in wri t ing,

that he desired to waive a smal1 claims hearing and to submit the case to the

State Tax Commission, based on the ent ire record contained in the f i le,  along

with a br ief  and other mater ial  subsequent ly submitted. After due considerat ion

of the record, the Commission renders the fol lowing decision.

ISSI]ES

I .  Whether  pet i t ioner  Martha Dinerste in is  ent i t led to Educat ional

expenses under sect ion 1.62 of  the fnternal  Revenue Code.

I I .  l r ,hether  the def ic iency should be cancel led due to delays by the

Department  of  Taxat ion and Finance in proceeding wi th th is  mat ter .

FINDINGS OF FACT

o f

o f

and

1-.  Pet i t ioners ,

jo int  New York State

educat ion expense of

Robert Dinerstein and Martba

Income Tax Resident Return for

$ 5 , 0 1 3 . 0 0  w a s  d e d u c t e d  a s  a

Dinerstein, t imely f i led

the year 7973, on which

miscel laneous deduct ion.

a

an
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2.  On ITay 24,  1976,  the Audi t  Div is ion issued a Not ice of  Def ic iency

against  the pet i t ioners,  Robert  Dinerste in and Martha Dinerste in,  for  1973 in

the  amoun t  o f  $751 .95 ,  p lus  i n te res t  o f  $118 .82 ,  a long  w i th  an  exp lana to ry

Statement  of  Audi t  Changes,  on which educat ional  expenses of  $5r013.00 were

d i sa l l owed .

3.  Pet i t ioner  Martha Dinerste in was employed by the New York State

Consurner  Protect ion Board ( the Board)  f rom mid-1970 through Late 1972,  f i rs t ,

as Execut ive Assis tant  to  the Director  and then as Act ing Director .  Pet i t ioner

was pr inc ipal ly  responsib le for  moni tor ing and rev iewing compl iance of  corpora-

t ions doing business in  New York State.  She deal t  wi th s tate laws regulat ing

corporate adver t is ing and market ing pract ices and wi th corporat ions and government

agencies concerning proposed legis lat ion in  th is  area.

4.  Pet i t ioner  Martha Dinerste in worked c losely wi th the insurance,

banking and the consumer serv ices industr ies.  She par t ic ipated in  establ ish ing

standards for  fa i r  adver t is ing and market ing pract ices and in p lanning areas

of  concentrat ion for  fur ther  remedia l  ef for ts  by the Board.

5.  Somet ime in 1972,  pet i t ioner  Martha Dinerste in determined that  she

could improve her  sk i l ls  i f  she took graduate courses which would increase her

knowledge of  current  market ing and p lanning concepts.  Pet i t ioner  res igned

from her  posi t ion wi th the Board,  enro l led at  Columbia Business School  and

part ic ipated in  courses leading to a MBA degree,  which was awarded in December

1 . 9 7 3 .

6.  The pet i t ioners d id not  submit  ev idence indicat ing the speci f ic  name

and descr ipt ions of  the courses taken by pet i t ioner  Martha Dinerste in dur ing

the year  1973.  An af f idavi t  s igned by pet i t ioner  Martha Dinerste in refers to

them as "courses in  the mar|et ing f ie ld! ' .
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7. Sometime in 1974, pet i t ioner Martha Dinerstein secured a posit ion at

Chase Manhattan Bank as a market ing execut ive in the Inst i tut ional Banking

Div is  ion .

B. The record does not  conta in,  and pet i t ioners d id not  submit ,  in format ion

and/or  ev idence establ ish ing the exact  date pet i t ioner  res igned f rom the

Board,  the exact  date she commenced her  s tudies at  Columbia Business School .

and the exact  date she became employed at  chase Manhat tan Bank.

9.  Pet i t ioners contended that  the def ic iency should be cancel led due to

the long delay by the Department of Taxation and Finance in proceeding with

th i s  ma t te r .

10.  The Not ice of  Def ic iency was issued on l lay 24,  7976 wiEh a subsequent

t imely f i led pet i t ion for  a hear ing.  A conference was held wi th the pet i t ioner

on August  17,  7977.  Pet i t ioners f i led a Not ice of  Mot ion for  Defaul t  wi th the

S ta te  Tax  Commiss ion  on  Feb rua ry  28 ,1978 .  The  S ta te  Tax  Commiss ion  i ssued  a

Short  Form Order on September 1,  1978 denying pet i t ionersr  Mot ion For  Defaul t .

This  mat ter  was then scheduled for  a hear ing on March 14,  1980 and was adjourned

pursuant  to the pet i t ionersr  request .  This  mat ter  was rescheduled for  Apr i l  21,

1980 and adjourned by pet i t ioners for  the purpose of  having the mat ter  decided

on submiss ion.  Pet i t ioners submit ted the mat ter  to  the State Tax Commission

o n  M a y  2 3 ,  1 9 8 0 .

CONCLUSIONS OF LAI,\I

A.  That  pet i t ioners,  Robert  Dinerste in and Martha Dinerste in,  have

fa i led to susta in the burden of  proof  as requi red by sect ion 6S9(e)  of  the Tax

Law in establ ish ing that  the courses of  s tudy were re lated to pet i t ioner 's

emplo lnnent l  that  the coursps of  s tudy mainta ined or  improved pet i t ioner ts

sk i l ls ;  and that  her  suqpens{on of  employrnept  was for  a temporary per iod,  the
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durat ion of which would ordinari ly be for one year or less (United States

Treasury  Regu la t ion  1 .162-5 ,  Rev .  Ru l .  68-591 ,  1 .968-2  C.B.  73) .

B. That pet i t ioners, Robert  DinersLein and Martha Dinerstein, have not

demonstrated that they were ent i t led to a deduct ion of educat ional expenses of

$5'013.00 in accordance with the meaning and intent of  sect ion 162 of the

Internal Revenue Code and Art ic le 22 of the Tax Law.

C. That the record does not indicate that the act ions or inact ions of

the Department of Taxation and Finance have unduly prejudiced or adversely

affected pet i t ionerrs posit ion in this matter l  nor is there any evidence or

ind ica t ion ,  o f  a  den ia l  o f  due process .

D. That the pet i t ion of Robert  Dinerstein and Martha Dinerstein is

denied and the Not ice of Def ic iency issued May 24, 1976 is sustained, together

with such addit ional interest as may be lawful ly owing.

DATED: Albany, New York

JAN 0 9 1981

STATE TAX COUMISSION


