
STATE OF NEII YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

lee  C.  D iesem

for Redeterninat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income
Tax under Article 22 of the Tax Law for the Year
L 9 6 6 .

AFFIDAVIT OF MAITING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 25th day of September, 1981, he served the within not ice of Decision by
cert i f ied mai l  upon Lee C. Diesem, the pet i t ioner in the within proceedinS, by
enclosing a true copy thereof in a securely sealed postpaid erapper addressed
as fo l lows:

lee  C.  D iesem
31 EI  Lobo Ct .
Cl i f ton Park, NY 12065

and by deposit . ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal Service within the State of New York.

That deponent further says that the
herein and that the address set forth on
of the pet i t ioner.

is the pet i t ioner
the last known ddress

sa id  addressee
said wrapper .y's

Sworn to before me this
25 th  day  o f  September ,  1981.



STATE OF NEI^J YORK
STATE TAX COM}IISSION

In the Matter of the Petition
o f

Lee C. Diesem

for Redeterminat i .on of a Def ic iency or a Revision
of a Determination or a Refund of Personal Income
Tax under Article 22 of the Tax Law for the Year
I :966.

AtrT'IDAVIT OF MAITING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxation and Finance, over 18 years of age, and that on
the 25th day of September, 1981, he served the within not ice of Decision by
cert i f ied mai l  upon Robert  S. Tr ieble the representat ive of the pet i t ioner in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Robert  S. Tr ieble
Simon, Tr ieble & Werner
5 7  \ { .  H i g h  S t . ,  P . O .  B o x  3 5 1
Bal lsLon Spa, NY 7202A

and by depositing sane enclosed in a postpaid properly atldressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postatr  Service within the State of New York.

That deponent further says that the said addressee is the representative
of the pet i t ioner herein and that the address set forth on said wrapper is the
last known address of the representat ive of the pet i t ioner.

Sworn to before me this
25uh day of September, 1981.



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

September  25 ,  1981

lee  C.  D iesem
31 E l  Lobo Ct .
Clifton Park, NY 12065

Dear  Mr .  D iesem:

Please take not ice of the Decision of the State Tax Comnission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 690 of the Tax Law, any proceeding in court  to review an
adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inquiries concerning the comput.ation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Deputy Commissioner and Counsel
Albany, New York 12227
Phone /l (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

c c : Pet i t ioner t  s Representat ive
Robert S. Tr ieble
Simon, Tr ieble & Werner
5 7  W .  H i g h  S t . ,  P . 0 .  B o x  3 6 1
Ballston Spa, NY 72020
Taxing Bureau' s Representat ive



STATE OT NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

tEE C. DIESEM

for Redetermination of a Deficiency or for
Refund of Personal Income Tax under Article 22
of the Tax Law for the Year 1966.

DECISION

Peti t . ioner,  Lee C. Diesem, 31 El lobo Court ,  Cl i f ton Park, New York 12065,

f i led a pet i t ion for redeterminat ion of a def ic iency or for refund of personal

income tax under Art ic le 22 of the Tax Law for the year 1956 (Fi le No. 2A670).

A smal l  c laims hearing was held before James Hoefer,  Hearing Off icer,  at

the off ices of the State Tax Commission, State Campus, Bui lding 9, Albany, New

York ,  on  December  12 ,  1980 a t  1 :15  P.M.  Pet i t ioner ,  Lee C.  D iesem,  appeared

wi th  S imon,  Tr ieb le  &  Werner  (Rober t  S .  Tr ieb le ,  Esq. ,  o f  counse l ) .  The Aud i t

D iv is ion  appeared by  Ra lph  J"  Vecch io ,  Esq.  (Thomas Sacca,  Esq. ,  o f  counse l ) .

ISSUES

I. Whether

Sandra.

I I .  Whether

o f  l a c h e s .

pet i t ioner is ent i t led to claim an exemption for his daughter

the def ic iency issued against pet. i t ioner is barred by reason

FINDINGS OF FACT

1. Pet i t ioner,  Lee C. Diesem, f i led ^ '7966 New York State personal income

tax return wherein he claimed an exemption for his daughter Sandra.

2. 0n November 18, 1.976 the Audit  Divis ion issued a Not ice of Addit ional

Tax Due against pet i t ioner for the year 1966 which assessed personal income tax

due of $35.99. The explanat ion sect ion of the Not ice of Addit ional Tax Due
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indicated that t 'Under authorizat ion of Federal  Law (sect ion 6103(b) of the

Internal Revenue Code),  we have received not i f icat ion of Federal  audit  changes

and the fol lowing def ic iency is based on fai lure to report  such changes".

3. Based upon the above nent ioned Notice of Addit ional Tax Due, pet i t ioner

was issued a Statement of Audit  Changes and a Not ice of Def ic iency, both dated

October 31, L977. Lee C. Diesem t imely f i led a pet i t ion for redeterminat ion of

sa id  Not ice  o f  Def ic iency .

4. Pet i t ionerrs 1966 Federal  income tax reLurn was audited by the Internal

Revenue Service ( IRS) and as a result  of  said examinat ion, the exemption

claimed by pet i t ioner for his daughter,  Sandra, was disal lowed. The f indings

of said IRS examinat ion were protested, however,  pet i t ioner was unsuccessful  in

his appeal and said results becane f inal  sometime in 1971.

5. Pet i t ioner did not report  to the Department of Taxat ion and Finance,

as required by sect ion 659 of the Tax Law, the f inal  results of the IRS examina-

t ion for the year 1966. The Notice of Def ic iency referred to in Finding of

Fact 3, supra, is based solely on the IRS audit  wherein the exemption for

Sandra was disal lowed.

6. Pet i t ioner aad his former spouse were divorcecl pursuant to a Final

Decree of Divorce dated January 7, 7964. In accordance with said decree

pet i t ioner  was requ i red  to  pay  to  h is  fo rmer  w i fe  " . . . the  sun o f  $10.00  per

week, per chi ld,  for support  and maintenance for Sandra and Christopher Diesem...r '

and that " I t  is agreed that the $10.00 per week per chi ld for Sandra and

Christopher Diesem is 51% of their  support ,  and the Respondent ( [ee C. Diesem)

shal l  c laim State and Federal  income tax deduct ions for aI I  the chi ldren".

7. In a let ter dated June 2, 1970 the IRS advised pet i t ioner that:
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"This office has carefully reviewed the information and
evidence you submit.ted and we regret to advise that we can not
allow the exemption for Sandra on your 1966 and 1967 income
tax returns. The decree of January 7 , L964 does contain the
statement with regard to 51% of the support of Sandra and
Christopherl however many amendments have been made to this
document and therefore that agreement is not binding for the
years 1965 and 1967.

Unfortunatelyr. the income tax returns of your former spouse
were not examined by our off ice. However,  ful I  detai ls which
you prov ided us ,  were  g lven to  the  D is t r i c t  D i rec to r ' s  o f f i ce
at Kentucky, and this information, I am sure was evaluated
before that office allowed the exemption and advised us that,
their  f i les are non closed. Based on that determinat ion, and
the fact that two taxpayers can not claim the same exemption,
this off ice must disal low the exemption on your returns."

Pet i t ioner argued at the hearing held herein that to the best of  his

knowledge the divorce decree dated June 7, 1964 had not been amended, modif ied

or otherwise changed and that the IRS disallowance of the exemption clained for

Sandra, premised on a fact that the decree had been amended, is erroneous and

incor rec t .

8.  Pet i t ioner test i f ied that he provided a total  of  "approximately

$900.00rt  towards the support  of  his daughter Sandra. No docunentary evidence

was offered in support of his testimony. Petitioner did not know how nuch his

former spouse had spent towards the support  of  Sandra.

9. The issue of laches was raised by pet i t ioner due to the expirat ion of

a four year period from the t.ime he received the Notice of Additional Tax Due

in November of 1976 unt i l  the t ime of the Small  Claims Hearing held on December 12,

1 9 8 0 .

CONCIUSIONS OF tAW

A. That the argument to dismiss on the ground of laches is denied on the

authori ty of Uatter of  Jamestown Lodge 1681 Loyal Order of Moose, Inc. (Catherwood)

31 A.D.2d 981,  where  i t  i s  sa id  tha t  "Laches ,  wa iver  o r  es toppe l  may no t  be
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imputed to the State in the absence of statut.ory authority'r and that rrThis rule

is general ly appl ied in connect ion with Lax mattersr ' .

Said argument is also denied for the further reason that the record does

not establ ish that pet i t ioner has been damaged or prejudiced by delay.

B. That sect ion 689(e) of the Tax Law places the burden of proof upon the

pet i t ioner to overcome the State's def ic iency. Pet i t ioner has fai led to

sustain the burden of proof to show that the IRS improperly, incorrectly or

erroneously disallowed the exenption claimed for Sandra nor has he shown that

he provided more than one-ha1f of Sandrars total  support .

C. That the pet i t ion of Lee C. Diesem is denied and the Not ice of Def ic iency

issued 0ctober 31, 1977 is sustained together with such addit ional interest as

may be lawfully due and owing.

DATED: Albany, New York

Sil-' H 5 1981

COMMISSIONER


