
STATE OF NEI{ YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

Richard & Theresa DeVivio

AI'FIDAVIT OF MAILING

for Redeterminat ion

of a Determination

Personal Income Tax

under Art ic le 22 of

fo r  the  Yeax L972.

of  a Def ic iency or  a

or a Refund of

the Tax Law

Revis ion

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

5th day of February, 1981, he served the within not ice of Decision by cert i f ied

mai l  upon Richard & Theresa DeVivio, the pet i t ioner in the within proceeding, by

enclosing a true copy thereof in a securely sealed postpaid vrrapper addressed as

f o l l ows :

Richard & Theresa DeVivio
278 Beach 17th L St .
Far Rockaway, Ny 11691

and by deposit ing same enclosed in a postpaid

(post of f ice or off ic ial  depository) under the

United States Postal  Service within the State

That deponent further says that the said

and that the address set forth on said wrapper

pet i t ioner.

Sworn to before me this

5th day of February, 1981,.

properly addressed wrapper in a

exclusive care and custodv of the

of New York.

addressee is the pet i t ioner herein

is the last known address of the



STATE OF NEId YORK
STATE TAX COMMISSION

In the Matter of the Petition

o f

Richard & Theresa DeVivio

for Redetermination of a Deficiency or a Revision

of a Determination or a Refund of

Personal fncone Tax

under Article 22 of the Tax Law

for the Year 7972.

AIT'IDAVIT OF MAITING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxation and Finance, over 18 years of age, and that on the

5th day of February, 198L, he served the within notiqe of Decision by certified

mail upon Nicholas J. LaMonica the representative of the petitioner in the

within proceeding, by enclosing a true copy thereof in a securely sealed

postpaid L'rapper addressed as fol lows:

Mr. Nicholas J.  LaMonica
42 Lott  Place
Brook1yn, NY IL234

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the representative of

the pet i t ioner herein and that the address set forth on said h'rapper is the last

known address of the representative of the petitioner.

Sworn to before me this

5 th  day  o f  February ,  1981.



STATE OF NEW YORK
STATE T.AX COMMISSION

ALBANY,  NEW YORK 1?2?7

February  5 ,  1981

Richard & Theresa DeVivio
278 Beach 17 th  L  S t .
Far Rockaway, NY 11691

Dear  Mr .  &  Mrs .  DeViv io :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have no$ exhausted your right of review at the adrrinistrative level.
Pursuant to section(s) 690 of the Tax Lawr any proceeding in court to review
an adverse decision by the State Tax Comrnission can only be instituted under
Art ic le 78 of the Civi l  Pract ice laws and Rules, and must be conunenced in the
Supreme Court of the State of New York, Albany County, within 4 nonths frour
the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to:

NYS Dept .  Taxat ion  and F inance
Deputy  Commiss ioner  and Counse l
Albany, New York 12227
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner 's  Representa t ive
Nicholas J.  laMonica
42 LotL Place
Brooklyn, NY 11234
Taxing Bureaut s Representative



STAfE OF NEW YORK

S"IATE TAX CONI!trSSICDI

In the Matter of ttre petition

of

RICHARD DeVI\IIO aTTd TTIERESA De\IVIO

for Redeterrnination of a Oeficienqg or
for Refi:nd of Personal Ir:ccne Ta< under
ArLicle 22 of tlre Tar< Law for ttre year
L972.

DECISICN

Petitioners, Richard DeVivio and Ttreresa DeVivio, 450 West Brcadunay,

Iong Beach, New York 11561, filed a petition for redetermjnation of a deficiency

or for refi:nd of personal inqre ta:< under Arbicle 22 of tlre Ta< I-avr for ttre

year L972 (File Ib. f5l57).

A snall clajrns hearing was held before Allen Caplowaith, Hearing Offioer,

at the offices of tlre SLate Ta< Connuission, T\rrc l{crld Trade Center, Nennr York,

Nenr York, on lutrarctr l-3, 1980 at L:15 P.M. Petitioner Riclrard DeVivio a14:ea-::ed

pro se and for his wife. fhe Audit Division appeared by Ralph J. Vecchio,

Esq. (Samuel FYeund, Esq., of oor-nsel) .

ISSIIES

I. lVhether the l{otice of Deficiency was rnailed, to petitioners "by

certified or registered mAil" as provided for in section 681 of ttre Ta< Law.

II. lVtether petitioner Richard DeVivio is properly entitled to a greater

dedusbion for "Travel Reimbr:rssrent Ecpense" ttnn allor,,ed by ttre Alldit Division.

III. Vihetlnr petitioner Richard DeVivio is properly entitled to a dedustion

for tlre ost of rnaintaining an offS-ce jn his personal residence.
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FINDINGS OF FASI

1. Petitioners Rictrard DeVivio and Tlreresa DeVivio tinely filed a NsAl

York State Aornbined Ir:one Tax Return for tlre year 1972.

2. As the result of an audi-t, on Apri-l I6t 1974 the fnqne Ta< Bureau

issued a Statenent of Audit Ctranges to lntitioners whereil adjustments were

nnde to deductions clained for "Travel Reimblrrsefi€nt Expense" and "Ilqre Used

for Office" of $3,624.00 and 9360.00 respectively. Mditionally, a nedical

o.pense adjustrnent was nnde of $109.00 which was wrputed on ttre basis of

three percent of tlre "travel reimbr-rrsenent e><pense" adjustment, since as the

result of said adjustnmrt petitioners' adjusted gross inasre was effectirrcly

increased hryr an atrDurrt, equal to sane. Petitioner oneded this adjustnent to

the extent of three perent of tlre final net adjusfinent if any, to tlre deducbion

clained for "travel reimbursenent e)<pense". Acoordingly, a lrlotice of Deficiencry

was j-ssued aga-inst petitioners on lbvenrber 25t 1974 asserLing additional

personal inone tax of $337.32, plus interest of $40.83, for a total due of

$378.  ls .

3. Petitioner ontended that tlre aforsnentioned Notice of Deficienqg

was not nailed by oertified or regis@red mail but subsequently sr:trnitted

evidenae indicates a certified nniling of said notice to petitioners' last

la:ovn: address on Ncvernber 25, L974.

4. The adjustrent to petitioner Rictrard DeViviots "travel rejmbursenent

e>,q)ense" of $31624.00 was mrprised of separate adjustrnents to various, catagorically

distincb deducbions as follorrvs:

Clairred A1lovred

Alrto
E:tertainnent
cifts
Policy Jadcets
trostage

3 ,336 .00
2  t 870 .00

735 .00
160 .00
-0-

$  960 .00
2 ,27A .0A

-0-
167 .00

80 .00

l\djustrrent

$ 2,376.00
600 .00
735 .00

(7 .00 )
(80 .00 )

$ 3,624.0ATUIAL AD]US"IME\TI
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Petitioner did not oontest tlre aborze adjustrnents for whicfr he reoeirred

credit for an annr:nt greater ttran thaL c1aitred on his return.

5. D;ring ttre year at issue Richard DeVivio (herejnafter petitioner)

was enployed by Itre Pr:udential Insurance Coffpany of Anerica as a sales nanager.

As suctr, he supenrised and coordinated ttre activities of a rnit onsisting of

ten nen. Altlough he earned scne oonmissions frcnt his ourt acounts, his

oonpensation was predominantly derived frcrn override ocnnfssions f:om sales

rnade by his staff. Petitioner contended that the autcnobile e>penses clained

were incr:rred in traveling to prospective clients of his subordinate salegren

for ttre puq)ose of assisting thern in making sales, whictr was his primary job

funcEion.

6. Petitioner's clained autolrpbile e<penses !€re oarputcd using tte

starrdard mileage rate vffrictr was applied to a total of 29,014 bttsjness miles

clained. 13re business mileage was ccnputed b1r reducing total rnileage clained

of 40,620 W tmo severrths of sare. MditionalTy, $275.00 was clained for

parking and toll sq)enses incurred. Although petitioner clained that his

diarry, which was received in evidence, docr.unerr@d his autonpbile e<penses, as

well as his deducb,ions clajned for gifts and en@rtai:nrent, revier,'r of sane

stpws it to be g:rossly illegiJrle and generally lacking in reqr.dred detail. As

evidence of total mileage driven dr.ring the lnear at issue, petitioner sulrnitted

several repair bills whictr sr:bstantiated petitionerrs total mileage as clajrred.

Ito evidence has been sulnttted to establish actual business mileage or amurnts

opended for parking and tolls.
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7. Ttre adjustnent of $600.00 rnade to petitioner's clained entertairurent

oq)enses represents anounts exlpended for crcffee and food which petitioner

bought for his staff during weekly neetings held eactr Friday. Diaqz entries

in srpport of ttris expenditure total $530.00.

B. No docurentarlz evidence was sulmitted to srrbstantiate plitionerrs

clajned gifts e><penses of $735.00.

9. Petitionerts deduction clained for "hsre used for office" of $360.00

was wittr reslnct to one snatl rocnr used by petitioner solely for business. It

ontained a desk, chair, tlpocriter, telephone and file cabinet, and was used

by petitioner to plan his sctredule, orrestrnnd wittr his staff and reviev.r

papentoork. Itre anpunt clained was estirnated. on the basis of $30.00 per nontlt.

Drrjng ttre hearing, ttre eudit Oivision conceded that ttrey did not question the

anount clairred but took the posilion that petitioner does rrot Etalify for a

deduction of ttris nature. Petitioner testified, he was not required to rnaintain

a hone office as a onditj.on of enplolzlrent.

OONCLUSICD{S OF IA!{

A. That ttre l[otice of Deficienqg dated l{ovenber 25, 1974 was properly

firaifed to petitioners by certified mail on said date in ccnpliane with the

provisions of section 68I(a) of ttre Tax Larv.

B. Ttrat petitioner has failed to oonply wittr ttre recrcrdkeeping requi::e-

n€nts pursuant to section 274(d) of ttre Internal Revenue Code' and further,

petitioner has failed to sustain his burden of prcof purs\rant to section

689 (e) of the Tax Iaw wittr respect to ttre follcming adjustrents:

i. That tkre adjustnent of $21376.00 to petitioner's
autonobile elpenses is sustained.

ii. Ttrat tlre adjustrrent of $600.00 to lntitj.oner's clajned
entertairuTent e>rpense is properly reduaed to $70.00.

iii. Ttrat the adjustnent to "gifts" of $735.00 is sust:'ined,
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C. That the adjustnent of $360.00 to petitioner's clajrred dedr.rcbion for

"hdre used for office" is sustained within the neaning and intent of sectj-on

I62(a) of the Internal Revenue Code.

D. Ttrat ttre nedical e><pense adjustnent of $109.00 is properly reduced

lo $92.82 as tlre result. of the net decrease of $530.00 in the adjustnent to

all items onprising "travel reimbr.rsernent e)<g:enses".

E. That petitioner llteresa DeVivio's narrre be renoved. frcm ttre Nctice of

Deficienc.y since petitioners filed separate returns and all adjustments h,ere

to deductions clained by petitioner Rictrard DeVivio.

F. Ttrat ttre petition of Richard DeVivio and ltreresa DeVivio is granted

to the octent prcvided in Conclusions of Lahr "B(ii), D and E" J[gg51) and that

said petition is, in all other respects, denied.

c. Ttrat tlre Audit Division is hereblz directed to nndify ttre likrtice of

Deficiency dated l[ovenrber 25, 1974 to be aonsistent wittr ttre decision rendered

herein.

DPIIED: Albany, Nesai York

FEB O 5 19BI



*xiiiu
iiEei
N'gcfi

| 1 I
t ' ;, J i  I

, 1  t
:i:,i:

E6[ 0 t s'ru

a

I

rr)
, l,l, "ttot q ; a l f  L

\  l t  I  A' 6 rovr \ ' r

!

I

-/

F . , 4
le H.

r t H
r+ 0)

(n
H

u C {
N .

O F
p)
!<

I

J

h
al
tl

<^

lcVl
.r 6l

, a t

A
r l

: f Ed
I H

n c i
. ' , o

/^! f\
: 1 , \ l !

.  i J  . .X
' A' l , e

l '  .z
xl

I

(1 ts
. l H'.J 

N

r
s

i'i$drtl=fl6r

'-$

, . pa-" r.."1Of),\j



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

February  5 ,  1981

Richard & Theresa DeVivio
2 7 8  B e a c h  1 7 t h  L  S t .
Far Rockaway, NY L169l

Dear  Mr .  &  Mrs .  DeViv io :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 690 of the Tax Law, any proceeding in court  to review
an adverse decision by the State Tax Comrnission can only be instituted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be corrnenced in the
Supreme Court of the State of New York, Albany County, within 4 months from
the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to:

NYS Dept .  Taxat ion  and F inance
Deputy  Commiss ioner  and Counse l
A l b a n y ,  N e w  Y o r k  1 2 2 2 7
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner 's  Representa t ive
Nicholas J.  LaMonica
42 Lott  Place
Brooklyn, NY IL234
Taxing Bureau' s Representat ive
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STAXS OF NEW YORK

gIAf,E TA)( @,IMISSICN

Tn t}te Matter of the Pefitio,r

of

RI(f,IARD DeVIMIO and TIIERESA De\IIVIO

for Redetenrdnation of a Deficiency or
for Refind of Personal Inccne Ta>r r-lrder
Article 22 of tlre Ta:< Law for thre Year

DECISICN

L972.

Petj.tioners, Richard DeVivio and Ttreresa DeVivio, 450 West Broadway,

Iong Beach, New York 11561, filed a peti-tion for redeternr:ination of a deficienqy

or for refi:nd of personal incqne tar r:nder Article 22 of ttre Ta< I-a.r for ttre

year L972 (File Nb. 15157).

A srtall claims hearlng was he.ld before Allen Caplouaith, Iiearing Officer,

at ttte offices of the State Ta:< Oormr:ission, TVp llfirrld Trade Center, No,.r York,

Nevr York, on l4ardr 13, 1980 at 1:15 P.M. Petitioner Ri&ard DeVivio appeared

pro se and for his wife. The audj.t Division appea:red by Ralph J. Vecctrio,

Esq. (Sarurel l?er:nd, Esg., of cor:nse1) .

ISSUES

I. Whether the lilctice of Deficiency was rnaj-led to trntitioners "b1'

certified or registered m4i1" as provided for in secEi.on 68I of t$e Tac Lan.

il. hlhether petitioner Richard DeVivio is properly entitled to a greater

de&rction for "Tranzrel rejJrrbrffssnent E<pense" than alloued by the Atdit Division.

III. litrether petitSoner Richard DeVivio is properly entitled to a dedr-rction

for tlre ost of rnaintainfry an office in his personal residence.
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ETND]TreS OF FASI

1. Petltioners Ridrard DeVivio and Ttreresa DeVivio tinely fited a Nerlr

York State Ocfibined Inone Ta( Retul:n for the yexlr L972.

2. A,s the result of an aud:it, on April L6, L974 the Inong Tac Bu:reau

issued a Statenerrt of Ardit Ctranges to petitioners wn:erein adjustrrents $r€G

made to deductions clained for "TYarreI Reimbrurssnent Sqlense" and ullonrg Used

for Office" of 931624.00 and $360.00 respeccirrely. Mditionally, a $edical

exlEnse adjustmerrt was rnade of $109.00 !,ihich was ccnputed sr tlre basis of

tlrree percent, of the "travel rejmbr:rsenrent e!,q)ense" adjustnent, sj:rce as ttre

result of said adjustnent petj.tioners' adjusted gross inore was effecBirrely

ineeased bryr an atount, equal to sane. Petitioner oneded ttris adjustment to

the ortent of three pererrt of ttre final net adjustrnerrt if arry, to the deduction

clained for "travel reirnbursernent e]<tr)ense". Accor&ingly, a likrtice of Deficiency

was issued. against petitioners on }bvenrber 25, L974 asserting addj.tional

personal jnore tax of $337.32, plus j:rterest of $40.83, for a total dr:e of

s378.  15.

3. Petitioner contended that ttre aforsnerrtioned tilotice of Deficienq;

was not malted by certslfied or regis@red mai-l but sr.:bseqr:ent1y sr,rtnuitted

evidene jndlcates a certified rnailjng of said. notice to petitioners' last

la:cnvn address on lbr,rsrrber 25t L974.

4. The adjustment to pelitioner Riclurrd DeViv'io's "tra\rel reirrbr:rsenent

elq)ense" of $3,624.00 was ocnprised of separate adjr:stnents to various, catagoriga'l'ly

distinct deductions as follcns:

ClainEd AJ-lcm'ed

Alrto
Eeterteuirurent
cifts
Policy Jackets
Postage

$  3 ,336 .00
2 ,870 .  00

735.00
160.00
-0-

$  960 .00
2,270.00

-0-
167 .00

80 .00

Adjustment

$  2 ,376 .00
500 .00
735 .00

(7 .00 )
(80 .00 )

$  3 ,624 .00TCrIAL AD]USTMNilT
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Petltioner did not ontest tlre aborie adjr-rstments for rrtlictt he reeived.

credit for an anourt greater tttan *tat clairred on his retum.

5. D:riag the year at issr:e Richar.d Devivio (hereinafter peuilioner)

was erplolzed by The kudengiaf Insrrrance Coneany of Arerica as a sales rnanager.

As suctt, he sryerrised and coondjnated ttre activities of a r-:nit onsisting of

ten rEn. Although he earned scne @fimissions f:sn his c'h,n ac@unts, h:is

corpensation was predonjnantllr derived fnn orierr-ide qnnissions fron sales

IIEde bV tris staff. Petitioner oqrtended tlnt the autcnobile elrpenses clajnred

were jncrrrred in traveling to prcspec{,ive clients of his sr:bor*inate salesren

for ttre Frrpose of assisting thsn in makjng sales, which was his prinra4r job

fi,:nsUion.

6. Petitioner's clajned autonobile ereenses v,ere ccnputed r:sing ttre

standard nrileage rate wtrictr was applied to a total of 291014 br:siness mj-les

clained. The brrsiness mj-LeaEe'ivas orputed by reducing total mileage clajned

of 40,620 bD/ tr^D serzrenths of sane. Additiural.ly, $275.00 was clained for

and toIL e>q)enses inctrr::ed. Atthough petitiorer clajned ttrat his

diarlr, wfdcfi was rreceived in evidene, docurrnnted his autcnobile elqEnses, as

well as his deducEions cla-ined for gifts and entertajrrrenf, renriesar of sane

stpws it to be grcssly illegible and generally laclcing in reguircd deta"i-l. As

evidence of total rnileage driven drrrjng ttre lear at iss:e, petitjoner subnitted

several repai.r bills vftidl substarrtiated petitioner's total mileage as claited.

I.lo evldence has been sutnuitted to establish actuat br:siness mileaqe or arouats

opended for parking and tolls.
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7. the adjustnent of $600.00 rede to petitiorer's clajsred entcrtajnnent

$q)enses represents anourts erpenAea for coffee and food whicft petitioner

bor:ght for his sta.ff dr,rring vieekly neetings held eactr Friday. Diarl' entries

in sr4port of thris e4>enditr:re total $530.00.

8. lilo doqrrEntary evidence was suhrnitted to sr:bstantj"a@ petitioner's

clained gifts el<penses of $735.00.

9. Petitioner's deductlon clainEd for "hcne r:sed for offie" of $360.00

was witLr respect to one snall rccnr used by pe?itioner solely for business. It

contained a desk, ctrair, treen^niter, telephone and file cabjnet' arrl was used

by petifioner to plan his schedule, orrestrnnd wittr his staff and rewie'r

paper:uork. Ttre anrr.:nt clajJred was estirnated, on the basis of $30.00 pr ronti.

Dtrring tlre hearing, ttre Alrdit Division qrceded that ttrey did not qr:estion the

anount clained but took the position that pelltioner does not EralifY for a

deduction of tlr-is natlr€. Petitioner testifi.ed, he was not r.eqr:ired to maintain

a hone office as a ondition of enpfoynent.

@NCLUSICSIS OF I,AY{

A. That ttre }btice of Defici-ency dated Noverber 25, L974 was prcperly

mailed to petitioners by cer:tified mail on said date in ocnpli.ance r^rith ttre

prorisions of section 681(a) of the Tax Lalv.

B. Ttrat petltioner has failed to oqrply wittr tlre recordkeeping requite-

r€nts pursuant to section 274(d) of the Internal Revenue Oode, and fi:rther'

petitioner has failed to sustain his burden of proof pursuant to sectiqt

689 (e) of ttre Tax Lavr wittr respect, to ttre folloring adjustnerrts:

i. That ttre adjustrren't of $2,376.00 to trntitiurer's
autorobile elpenses is srrstained.

ii. ftrat ttre adjustnent of $600.00 to petitioner's clained
entertairurent er<pense is prcperly redued to $70.00.

iii. Ttrat ttre adjustment to "gifts" of $735.00 is sr:stained.
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C. That tfie adjr:stmerrt of $360.00 to petitionerrs clained deduction for

"hcme r:sed for office" is sustained. wittr-in the neaninq and jntent of sestion

162 (a) of the Internal Revenr-re Code.

D. That tlre nedical e>rpense adjustzrent of $109.00 is properly reduced

to $92.82 as ttre resr:lt of the net decrease of $530.00 i.:r the adjusftent to

all iterns ocnprising "travel rsirnbursenent e:<pensesrr.

E. ftrat ptitioner Eteresa Devivio's narne be nenorred frcm ttre l{ctie of

oeficienqy sjnce petitioners filed separate rehrrns and a]l adjusftents lqsre

to deductions clained b1z petitioner Richard DeVivio.

F. That tlle petition of Richa::d DeVivio and Theresa DeVivio is granted

to thre extent provided, jn Conch:sions of T,ar,rr "B(ii), D and E" lllpgd and that

said petition is, in all ot$er respects, denjied.

c. Ttrat ttre Audit Division is hereblz djxected to npdifi/ ttre l{ctice of

Deficiency dated Norrenrber 25 | L974 to be corsistent with the decisisr rendered

herein.

DHIED: A1bany, Ner^7 York

FEB 0 5 1981


