
STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion
o f

Joseph  Dep ie t ro ,  M .D .
AFFIDAVIT OF MAITING

for  Redeterminat ion of  a Def ic iency or  a Revis ion
of  a Determinat ion or  a Refund of  Personal  Income
Tax under Ar t ic le  22 of  the Tax Law for  the Years
1972  &  1973 .

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 27th day of November, 1981, he served the within not ice of Decision by
cer t i f ied  mai l  upon Joseph Dep ie t ro ,  M.D. ,  the  pe t i t ioner  in  the  w i th in
proceeding, bY enclosing a true copy thereof in a securely sealed postpaid
wrapper  addressed as  fo l lows:

Joseph Dep ie t ro ,  M.D.
20-29 Whitestone Expressway
Queens,  NY 11357

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says
herein and that the address set
o f  the  peL i t ioner .

Sworn to before me th is
27th day of  November,  1981

that  the said
for th on said

addressee
wrapper is

r]

is  the pet i t ioner
the last known address
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STATE OF NEW YORK
STATE TAX COMMISSION

fn  the Mat ter  of  the Pet i t ion
o f

Joseph  Dep ie t ro ,  M .D .

for  Redeterminat ion of  a Def ic iency or  a Revis ion
of  a Determinat . ion or  a Refund of  Personal  Income
Tax under Ar t ic le  22 of  the Tax Law for  the Years
L972  &  1973 .

Atr'FIDAVIT OF MAII,ING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 27th day af November, 1981, he served the within not ice of Decision by
cert i f ied mai l  upon Alex E. Nashman the representat ive of the pet i t ioner in the
within proceedinS, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

AIex E. Nashman
325 Broadway
New York, NY 10007

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says that the said addressee is
of the pet i t ioner herein and that the address set forth on
Iast known address of the representat ive of the pet i t ioner.

the representative
said wrapper is the

Sworn to before me Lhis
27t-n'  day of November, 1981.

7
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STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

November  27 ,  1981

Joseph  Dep ie t ro ,  M .D .
20-29 Whi testone Expressway

Queens ,  NY  11357

Dear  D r .  Dep ie t ro :

P1ease take not ice of  the Decis ion of  the State Tax Commission enclosed
herewi th.

You have now exhausted your  r ight  of  rev iew at  the adminis t rat ive level .
Pursuant  Lo sect ion(s)  690 of  the Tax Law, any proceeding in  cour t  to  rev iew an
adverse decis ion by the State Tax Commission can only be inst i tu ted under
Art ic le  78 of  the Civ i l  Pract ice Laws and Rules,  and must  be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
da te  o f  t h i s  no t i ce .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  may be  addressed to :

NYS Dept.  Taxat ion and Finance
Deputy Commissi-oner and Counsel
Albany, New York L2227
Phone i t  (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner ts  RepresentaL ive
Alex E. Nashman
325 Broadway
New York, NY 10007
Taxing Bureau' s Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition

o f

JOSEPH DE PrETRo, M.D.

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Taxes under Art ic le
22 of the Tax Law for the Period February 16,
1972 t}:-rough May 23, 1973.

DECISION

Peti t ioner,  Joseph DePietro, 20-29 l , lh i testone Expressway, Queens, New York

11357, f i led a pet i t ion for redeterminat ion of a def ic iency or for refund of

personal income taxes under Art ic le 22 of the Tax law for the period February 16,

1972 lchrough May 23, 1973 (File No. 2L492).

A formal hearing was held before Robert  A. Couze, Hearing 0ff icer,  at  the

off ices of the State Tax Commission, Two World Trade Center,  New York, New

York ,  on  August  3 ,  1981 a t  1 :30  P.M.  Pet i t ioner  appeared by  A lex  E.  Nashman,

Esq. The Audit  Divis ion appeared by Ralph J. Vecchio, Esq. (PauI Lefebvre,

E " q .  ,  o f  c o u n s e l ) .

ISSUE

Idhether pet i t ioner Joseph DePietro, M.D.,  was a person required to col lect,

truthfully account for and pay over withholding taxes due from Montwill Corporation

d/b/ a Wickersham Hospital .

FINDINGS OF FACT

1. On December 19 ,  1977 the Audit  Divis ion issued a Not ice of Def ic iency

and a Statement of Def ic iency against pet i t ioner Joseph DePietro, M.D. r  &s

fo l lows:
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WITIIHOTDING TAX PERIOD AMOTJNT

2176172 -  t2 /3 r /72
7/ r /73  -  2 /26 /73
2/27  /73  -  s /23 /73

$52,947 .65
9  ,070  .  oo

13 ,926 .0A
TOTAT $75,943.65

2. The Audit  Divis ion asserted pet i t ioner was a person required to

col lect,  t ruthful ly account for and pay over withholding taxes due from the

corporate employer,  Montwi l l  Corporat ion d/b/a l { ickersham Hospital ,  pursuant to

the provisions of New York Tax Law, sect ion 685, subsect ions (g) and (n).

3. The corporate employer was the operator of a pr ivate hospital .

4.  The pet i t ioner i tas a medical  doctor and, besides using the faci l i t ies

of Polycl inic Hospital  in Manhattan, he used the faci l i t ies of the corporate

employer for the treatment of his pat ients.

5. Pet. i t ioner stated that al though he was l isted as a vice president of

the corporate employer, it was not a real position but instead it was an

honorary one. In fact he test i f ied that he did not even know he was a vice-

president of the corporate employer until during a hearing conducted by the New

York City Department of Finance for the purpose of ascertaining pet i t ioner 's

liability for the withholding of city income taxes for the period of time that

is in issue herein.

6. Pet i t ioner test i f ied that he never signed anything on behalf  of  the

corporate employer nor did he have any authority to sign anything on behalf of

the corporate employer.  Likewise he test i f ied that he had nothing to do with

the col lect ion of the corporate employer 's accounts receivable, the f ix ing or

changing of i ts fees, nor did he have any responsibl i ty for or knowledge of i ts

f inanc ia l  a f fa i rs .
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7. Petitioner further testified that he was never involved in the management

of the corporate employer in any manner and that he did not have the right to

be so involved.

8. Pet i t ioner owned one share of the corporate employer 's stock which he

purchased for $5,000.00. The share never paid a dividend nor did he ever

expect i t  to pay a dividend. The corporate employer never had any stockholderst

meet ings .

9. Pet i t ioner was not a member of the corporate employer 's board of

directors nor did he ever receive any income from the corporate employer.

10. New York City found pet i t ioner not to be responsible for the col lect ion

and turnover the New York City withholding taxes for the period of time in

issue here in .  (See:  Pet i t ioner 's  Exh ib i t  No.  2 ) .

11. Pet i t ioner test i f ied that the Internal Revenue Service did not f ind

him to be responsible for the col lect ion and turnover the federal  withholding

taxes for the period of time in issue herein, however no independent evidence

was offered to support  this fact.

CONCTUSIONS OF tAW

A. That sect ion 685(g) of the Tax Law provides that any person required

to col lect,  t ruthful ly account for,  and pay over the personal income tax who

wil l fuI ly fai ls to col lect such tax or truthful ly account for and pay over such

Lax or willfully attempts in any manner to evade or defeat the tax or the

payment thereof,  shal l ,  in addit ion to other penalt ies provided by law, be

l iable to a penalty equal to the total  amount of the tax evaded, or not col lected,

or not accounted for and paid over.

B. That sect ion 685(n) of the Tax Law def ines the word "person",  for the

purpose o f  sec t ion  685(9) ,  and reads  as  fo l lows:
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"For purpose of subsect ions (g) and ( i ) ,  the term person includes an
individual,  corporat ion or partnership or an off icer or employee of
any corporat ion ( including a dissolved corporat ion) ,  or a member or
employee of any partnership, who as such off icer,  employee, or member
is under a duty to perform the act in respect of which the violat ion
occurs .  t t

C. That pet i t ioner was not a person required to col lect,  t ruthful ly

account for and pay over the personal income tax in issue herein.

D. That the pet i t ion, herein, is granted and that the Not ice of Def ic iency

here in ,  i s  cance l led .

DATED: Albany, New York

N0v 2? 1981

COMMISSIONER


