
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Jean & Edel ine Delus

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income
and UBT under Art ic le 22 &,23 of the Tax Law for
the  Years  L973,  1974 & 1975.

AFFIDAVIT OF MAITING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 4th day of December, 1981, he served the within not ice of Decision by
cert i f ied mai l  upon Jean & Edel ine De1us, the pet i t ioner in the within
proceedinS, bY enclosing a true copy thereof in a securely sealed postpaid
wrapper  addressed as  fo l lows:

Jean & Edel ine Delus
1 0 0 - 2 9  1 9 5 t h  S r .
Hol l is,  NY 11423

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

addressee is  the  pe t i t ioner
wrapper is the last known address
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/ ' t  I.. ,/

that the said
fo r th  on  sa id

\
t

Sworn to
4th day

before me
of  December

th is
, 1 9 8 1



STATE OF NEI,J YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Jean & Edel ine Delus

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income
and UBT under Art ic le 22 & 23 of the Tax Law for
the  Years  1973,  1974 &.  1975.

I

AFT'IDAVIT OF MAITING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department.  of  Taxat ion and Finance, over 18 years of age, and that on
the 4th day of December, 1981, he served the within not ice of Decision by
cert i f ied mai l  upon Harvey A. Lazarowitz the representat ive of the pet i t ioner
in the within proceedinS, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

Harvey O. LazarowiLz
Lazarowitz & Mangani l lo
2004 Ra1ph Ave.
Brooklyn, NY I I234

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) und.er the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the representat ive
of the pet i t ioner herein and that the address set forth on said wrapper is the
Iast.  known address of the representat ive of the pet i t ioner.

Sworn to before me this
4 th  day  o f  December ,  1981.

/)
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STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

December  4 ,  1981

Jean & Edel ine Delus
700-29 195rh Sr .
Ho1l is ,  NY 11423

D e a r  M r .  &  M r s .  D e l u s :

PIease take not ice of  the Decis ion of  the State Tax Commission enclosed
herewi th.

You have now exhausted your  r ight  of  rev iew at  the adminis t rat ive level .
Pursuant  to sect ion(s)  690 & 722 of  the Tax Law, any proceeding in  cour t  to
rev iew an adverse decis ion by the State Tax Commission can only be inst i tu ted
under Ar t ic le  78 of  the Civ i l  Pract ice Laws and Rules,  and must  be commenced in
the Supreme Court of the State of New York, A1bany County, within 4 months from
the  da te  o f  t h i s  no t i ce .

Inqui r ies concerning the computat ion of  tax due or  refund a l lowed in accordance
w i th  t h i s  dec i s i on  mav  be  add ressed  to :

NYS Dept.  Taxat ion and Finance
Deputy Commissioner and Counsel
Albany, New York 72227
Phone / l  (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner 's  Representa t ive
Harvey O. Lazarowitz
LazarowiLz & Mangani l lo
2004 Ra lph  Ave.
Brooklyn, NY 17234
Taxing Bureaut s Representat ive



STATE 0F NEI^I YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

JEAN DETUS and EDELINE DEIUS

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income and Unincorporated
Business Taxes under Articl-es 22 and 23 of the
Tax Law for the Years 1973, 1974 and 1975.

DECISION

Peti t ioners, Jean Delus and Edel ine De1us, 100-29 195th Street,  Hol l is,

New York L1423, f i led a pet i t ion for redeterninat ion of a def ic iency or for

refund of personal income and unincorporated business taxes under Art ic les 22

and 23 of the Tax Law for the years L973,1974 and 1975 (Fi Ie No. 2279a).

A smal l  c laims hearing was held before Wil l iam Valcarcel,  Hearing Off icer,

at the offices of the State Tax Cornrnission, Tr*o World Trade Center, New York,

New York, on June 1, 1981 at 2:45 P.17. Pet i t ioner Jean Delus appeared with

A. B'  Lazarowitz,  Esq. The Audit  Divis ion appeared by Ralph J. Vecchio, Esq.

(Pat r i c ia  Brumbaugh,  Esq.  ,  o f  counse l ) .

]SSUE

l ihether petitioner Jean Delus was conducting an unincorporated business in

New York State during the years L973, 1974 and Ig7S.

FINDINGS OF FACT

1. Pet i t ioners, Jean Delus and Edel ine Delus, t imely f i led joint  New York

State income tax resident returns for the years 7973, L974 and 1975, on which

net business income was reported. Pet i t ioner Jean Delus did not f i le unincorporated

business tax returns for the years 1973, 1974 and 1975.
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2.  0n June 2, 1978 the Tax Compliance Bureau issued a Not ice of Def ic iency

for $2,145.64 plus penalt ies and interest,  along with a Statenent of Audit

Changes on lvhich;

(a) an unfeported federal audit adjustnent was imposed for the year
7973, result ing in an addit ional personal income tax of $431.43.
This i tem was conceded by pet. i t ioners and is not at  issue. The
addit ional tax due of $431.43 was paid without interest.

(b) net business income reported during the years 7973, 1974 arLd
1975 was held subject to the unincorporated business tax.

(c )  pena l t ies  under  sec t ions  685(a) (1 )  and 685(a) (2 )  o f  the  Tax  law
were imposed for pet i t ioner 's fai lure Lo f i le and pay the
unincorporated business tbx.

3. Pet i t ioner Jean Delus is the owner and operator of a truck, which he

Ieased exc lus ive ly  to  Food Hau lers ,  fnc . ,  a  f i rm loca ted  in  E l l zabeth ,  New

Jersey .

4. Pet. i t ioner 's truck was registered in New Jersey and kept there in a

space rented by pet i t ioner from Food Haulers, Inc. Food Haulers, Inc. provided

pet i t ioner with desk, telephone and locker faci l i t ies on i ts premises in New

Jersey .

5. Pet i t ioner 's assigoments, pick-ups and recordkeeping act iv i t ies were

conducted from the faci l i t ies provided by Food Haulers, Ioc. in New Jersey.

6. No evidence is in the record to indicate that pet i t ioner 's business

activities were wholly or partly conducted in New York St.ate or that he maintained

a regular place of business in New York State.

CONCI.USIONS OF TAW

A. That pet i t ioner Jean Delus rdas conduct ing his act iv i t ies as a trucker

and/or trucking agent entirely from within the State of New Jersey during the

years 1973, L974 and 1975 and was not carrying on an unincorporated business in

the State of New York during said years. Accordingly,  any income derived



- 3 :

therefrom is not subject to the unincorporated business tax within the meaning

and intent of  sect ion 701(a) of the Tax Law.

B. That the petit.ion of Jean Delus and Edeline Delus is granted to the

extent that the unincorporated business tax imposed for the years 1973, 1974

and 1975 is cancel led along with the penalt . ies imposed under sect ions 685(a)(1)

and 685(a) (2 )  o f  the  Tax  Law.

C. That the Audit  Divis ion is hereby directed to modify the Not ice of

Def ic iency issued June 2, 1978 along with such interest.  as may be lawful ly

owing on the additional personal income tax imposed which was pai-d without

in te res t .

D. That except as so granted, the pet i t ion is in al l  other respects

den ied ,

DATED: Albany, New York

DEC 0 41981

COMMISSION



STATE TAX COMMISSION
TAX APPEALS BUREAU

MEMORANDUM

TO: State Tax Commission

FROM: John J.  Sol lec i to ,  Di recLo@

SUBJECT: Charles and Li l l ian Wickmair
(Small Clairns) Fi le No. 24378

I  d isagree with the proposed decision of the Hearing Off icer that the
act iv i t ies of pet i t ioner Charles F. Wickman are not subject to unincorporated
bus iness  tax .

I  am of the opinion that pet i t ionerts act iv i t ies as an or.rner-operator of
a tractor are those of an independent contractor and that he did not maintain
a regular place of business outside New York Statel  therefore, he is subject
to unincorporated business tax.

In  add i t ion  to  the  Hear ing  Of f i cer ' s  p roposed dec is ion  (markedr t l r r )  I
have had a second decision prepared (Decision r '2")  which I  bel ieve more closely
fo l lows pr io r  dec is ions .

September 20, 1982


