
STATE OF NEW YORK

STATE TAX COMI'ISSION

In the Matter of the Pet i t ion
o f

Oscar  &  Es ther  De l l

for Redetermination of a Deficiency or a Revision
of a Determinat ion or a Refund of Personal fncome
Tax under Article 22 of the Tax law for the Years
1 ,973 -  7975.

Atr'FIDAVIT OF MAITING

State of New York
County of A1bany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 30th day of 0ctober,  1981, he served the within not ice of Decision by
cert i f ied mai l  upon Oscar & Esther DelI ,  the pet i t ioner in the within
proceedinS, bY enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

0scar  &  Es ther  De l l
10334 Heri tage Vi l lage
Southbury, CT 06488

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) uoder the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says
herein and that the address set
of the pet i t ioner.

Sworn to before me this
30 th  day  o f  0c tober ,  1981.

addressee is the pet i t ioner
wrapper is lhe last kn address

that the said
forth on said



STATE OF NEW YORK
STATE TN( COI"IMISSION

In the Matter of the Petition
o f

Oscar & Esther Del l
AFFIDAVIT OF MAITING

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income
Tax under Article 22 of the Tax Law for the Years
7 9 7 3  -  1 9 7 5 .

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 30th day of October,  1981, he served the within not ice of Decision by
cert i f ied mai l  upon Donald Charette the representat ive of the pet i t ioner in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Donald Charette
2 Summit Rd.
Prospect,  CT 06772

and by deposit ing same enclosed in a postpaid propgrly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent
of the petitioner
last known address

further says that the said
herein and that the address

addressee is the representat ive
set forth on said wrapper is the

of the representat ive of p e t i t i o n e r . . r t

Sworn to before me this
30th day of  October ,  1981.



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

Oct .ober  30 ,  1981

Oscar & Esther DeI l
1033A Heri tage Vi l lage
Southbury, CT 06488

D e a r  M r .  *  M r s .  D e l l :

Please take not ice of the Decision of the State Tax Commission enclosed
herewi th .

You have now exhausted your right. of review at the administrative leveI.
Pursuant to sect ion(s) 690 of the Tax Law, any proceeding in court  to review an
adverse decision by the State Tax Comnission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Atbany County, within 4 months from the
date  o f  th is  no t ice .

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision mav be addressed to:

NYS Dept. Taxation and Finance
Deputy Commissioner and Counsel
Albany, New York L2227
Phone /l (518) 457-6240

Very truly yours,

STATE TAX COMI{ISSION

cc: Pet i t ionerts Representat ive
DonaId Charette
2 Summit Rd.
Prospect,  CT 06712
Taxing Bureau' s Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

OSCAR DELL and ESTI{ER DElt

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under Article 22
of the Tax Law for the Years 1973, 1974 an.d
L 9 7 5 .

Whether petitioners

and,  i f  so ,  in  what  year

Pet i t ioners, 0scar Del l  and Esther DeII ,  1033A Heri tage Vi l lage, Southbury,

Connect icut 06488, f i led a pet i t ion for redeterminat ion of a def ic iency or for

refund of personal income tax under Article 22 of the Tax Law for the years

L973, 7974 and 1975 (Fi le No. 23459).

A smal l  c laims hearing was held before CarI  P. Wright,  Hearing 0ff icer,  at

the off ices of the State Tax Commission, Two Idorld Trade Center,  New York, New

York ,  on  May 18 ,  1981 a t  2 :45  P.M.  Pet i t ioners  appeared by  Dona ld  J .  Chare t te .

The Audit  Divis ion appeared by Ralph J. Vecchio, Esq. (Angelo A. Scopel l i to,

Esq.  ,  o f  counse l ) .

ISSI]E

DECISION

changed their domicile from New York State to Connecticut

did the change occur.

FINDINGS OF FACT

1.  Pet i t ioners ,  Oscar  DeI l  and Es ther  DeI I ,  f i l ed  a  New York  S ta te

combined resident income tax return for 1973 on which petitioners showed a New

York State address. 0n September 21, 1976 the pet i t ioners f i led an amended New

York State income tax nonresident return for 1973 showing a Connect icut address

and excluding the wages of pet i t ioner Oscar Del l  which resulted in a refund.
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0n that same date the petitioners filed a New York State Income Tax Nonresident

Return for L974 showing a Connect icut address. 0n March 15, L976, the pet i t ioners

f i led a New York State Combined Income Tax Return for 1975 report ing a period

of New York residence from January 1, 1975 to June 30, 1975 and showing a

Connect icut address. 0n said return the pet i t ioners reported no New York

income for 0scar Del l .  0n September 21, t976 the pet i t ioners f i led a New York

State fncome Tax Nonresident Return for 1975 as a corrected return.

2. On January 11, L977, pet i t ioners signed a consent f ix ing the period of

l imitat ion upon assessment of personal income tax for taxable year 1973 to

A p r i l  1 5 ,  1 9 7 8 .

3. The Audit Division held that petitioners were dorniciliaries of New

York State for years 1973, 1974 and 1975 and that.  they were taxable on al l

income received during said years. A Not ice of Def ic iency was issued on

June 2, 1978 for the above years imposing addit ional personal income tax for

1974 and 1975 o f  $4 ,438.44 ,  p lus  in te res t  o f  $944.90  and re jec t ing  the  re fund

for 1973 which was based on the amended New York State income tax nonresident

return f i led Septenber 21, 1976.

4. Pet i t ioner 0scar DelI  is president and forLy f ive percent stockholder

of Cardi  Associates, Inc. located at Strai ts Turnpike, Middlebury, Connect icut.

Card i  Assoc ia tes ,  Inc .  (A /K/A Carde l  Carpet  Inc . )  i s  a  f loor ing  subcont rac tor

performing work for Heri tage Vi l lag€r a large bui lding developmenL located io

Southbury, Connect icut.

5. From 1969 through part of 1972 peLitioner Oscar DelI would connuted to

htork in Connect icut f ron his Brooklyn residence. Due to i l lness, pet i t ioner

Oscar Del l  subleased an apartment at Heri tage Vi l lage in Southbury, Connect icut,
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during 1972. He resided there unt i l  October,  7974 when Cardi Associates, Inc.

purchased a condominium at Heri tage Vi l lage for his use.

6. Pet i t ioner Esther Del l  and two of pet i t ioners'  chi ldren resided at

8108 Avenue J, Brooklyn, New York, during the years at issue until November

1975. The reason for petitioner Esther Dell not moving to Connecticut until

November 1975 was that both chi ldren were attending Brooklyn Col lege where she

worked and that pet i t ioner 's mother who l ived in Brooklyn was i l l .

7.  Pet i t ioner Oscar DeI l  provided support  for pet i t ioner Esther Del l  and

on occasion returned to Brooklyn, New York to vis i t  his family.  Pet i t ioner

Esther Del l  also vis i ted her husband in Connect icut.  Pet i t ioners maintained

bank accounts both in New York and Connecticut.

8.  During the years at issue, the pet i t ioners did not own an automobi le.

Pet. i t ioner Oscar Del l  drove a corporate car and let  his New York dr iver 's

l icense expire before obt.aining a Connect icut dr iverrs l icense.

9. Pet i t ioner Oscar DeI l  did not belong to any church or civ ic organiza-

tions nor rrtas he a registered voter in either New York or Connecticut during

the years in quest ions. I lowever,  he did have a wi l l  drawn in Connect icut.

CONCTUSIONS OF tAW

A. That a domici le,  once establ ished, cont inues unt i l  the person in

question moves to a new location with the bona fide intention of making his

f ixed and permanent home there [20 NYCRR I02.2(d)(2)] .  The quest ion of what

place shal l  be considered the domici le of a party is one of fact rather than of

law [P ignate l l i  v .  P ignate l l i ,  8  N.Y.S.2d  10J .  Ev idence to  es tab l i sh  requ i red

intent ion to effect a change in domici le must be clear and convincing. Pet i t ioner

Oscar DelI  was domici led in New York State pr ior to 1972. l {hi le he may have

intended to abandon his New York domicile Ln 7972 by the acts of emplolment and
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of subleasing an apart"ment in Connecticut he did not acquire a nelr domicile

since he did not courpletely abandoned his New York domici le.  His acts might be

found to be preparatory to the establ ishment of a new domici le,  but not completed.

B. That pet. i t ioner Esther Del l  was domici led in New York State pr ior to

the years at issue. That pet i t ioners have fai led to establ ish by a preponderance

of evidence that she changed her domicile from New York to Connecticut during

the  years  a t  i ssue.

C. That the pet i t ion

Notice of Def ic iency issued

addit ional interest as may

DATED: Albany, New York

ocT 3 0 1981

of 0scar Del l  and Esther Del l  is denied and the

on June 2, 1978 is sustained, together with such

be legal ly owing.

ATE TAX COMMISSION

COMMISSIONER


