
STATE OF NEW YORK

STATE TAX COMMISSION

n the Matter of the
o f

hr i l l iam J. & Eva B.

Petit ion

Deline

for Redeterminat ioR of
of a Determination or a
and UBT under Article 2
the Years l .973 - 1975.

AFFIDAVIT OF MAITING
a Defic iency or a Revision

Refund of Personal fncone
2 & 23 of the Tax Law for

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxation and Finance, over L8 years of age, and that on
the 14th day of August,  1981, he served the within not ice of Decision by
cert i f ied mai l  upon Wil l iam J. & Eva B. Del ine, the pet i t ioner in the within
proceeding, by enclosing a true copy thereof in a securely sealed postpaid
wrapper  addressed as  fo l lows:

Wil l ian J .
Box 155
Preble, NY

& Eva B. Del ine

1 3  1 4 1

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal Service within the State of New York.

That deponent further says that the said addressee is the pet i t ioner
herein and that the address set forth on said wrapper is the last known address
of the petit.ioner. " 

" ' '--'r\ 
.-.7 ..",-..11i"n

Sworn to before me this
14th day of  August ,  1981.



STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Wil l iam J. & Eva B. Del ine

for Redetermination of a Deficiency or a Revision
of a Determination or a Refund of Personal Income
and UBT under Article 22 & 23 of the Tax law for
the  Years  1973 -  1975.

AFF]DAVIT OF MAITING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, ovef 18 years of age, and that on
the 14th day of August,  1981, he served the within not ice of Decision by
cert i f ied mai l  upon Robert  J.  Al lan the representat ive of the pet i t ioner in the
within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Robert  J.  Al lan
5100 West  Genessee St . ,  P .0 .  Box  /1175
Syracuse, NY 13202

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Posta1 Service within the State of New York.

That deponent further says that the said addressee is the representative
of the pet i t ioner herein and that the address set forth on said wrapper is the
last known address of the representat ive of the pet i t ioner.

I .,r'''"

Sworn to before me this
14th day of August,  1981.
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STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 12227

August  14,  1981

Wi l l ian J .
Box 155
Preble, NY

& Eva B. Del ine

1 3 1 4 1

Dear  Mr .  &  Mrs .  De l ine :

Please take not ice of the Decision of the State Tax Cornmission enclosed
herewith.

You have now exhausted your right of review at Lhe administrative level.
Pursuant to sect ion(s) 6gO & 722 of the Tax law, any proceeding in court  to
review an adverse decision by the State Tax Commission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in
the Supreme Court of the State of New York, Albany County, within 4 months from
the date of this not ice

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Deputy Commissioner and Counsel
Albany, New York L2227
Phone l t  (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

c c : Petit ioner' s Representative
Robert J. Al lan
5100 West .  Genessee St . ,  P.0.  Box / f175
Syracuse, NY B2Az
Taxing Bureau's Representative



STATB OF NEW YORK

STATE TAX COWISSION

In the Matter of the Pet i t ions

o f

WILIIAM J. DELINE and EVA B. DELINE

for Redeterminat ion of a Def ic iency or
for Refund of Personal Income and
Unincorporated Business Taxes under
Articles 22 and 23 of the Tax lanr for
the Years 1973 through 1975.

DECISION

Peti t ioners, Wil l iam J. Del ine and Eva B. Del ine, Box 155, Preble, New

York 13141, f i led pet i t ions for redeterminat ion of a def ic iency or for refund

of personal income and unincorporated business taxes under Art ic les 22 and 23

of the Tax law for the years 1973 through 1975 (Fi le Nos. 15397r 27439 and

27616)

A smal l  c laims hearing was held before Carl  P. Wright,  Hearing Off icer,

at the off ices of the State Tax Commission, 333 East Washington Street,

Syracuse,  New York ,  on  December  10 ,  1980 a t  9 :15  A.M.  Pet i t ioner  Eva B.

Del ine appeared with Robert  J.  Al lan, Esq. and Edward R. Delaura, CPA. The

Aud i t  D iv is ion  appeared by  Ra lph  J .  Vecch io ,  Esq.  (PauI  A .  Le febvre ,  Esq. ,  o f

c o u n s e l ) .

ISSIIES

I. Whether the amount reported on petitioners' tax returns for services

performed by pet i t ioner Eva B. Del ine was fair  compensat ion for service

rendered.

I I .  Whether a def ic iency may be increased based upon the Law Bureau's

ansl{ ter to a pet i t ion or is the State Tax Comnission estopped from assert ing a

greater def ic iency pursuant to the l in i tat ions on assessment.
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I I I .  Whether the not ices of def ic iency should be dismissed on the grounds

of  laches .

FINDINGS OF FACT

1. Pet i t ioners, l { i l l iam J. Del ine and Eva B. Del ine, f i led New York

State combined income tax returns for 1973 through 1975 on which they reported

w a g e s  p a i d  t o  E v a  B .  D e l i n e  o f  9 7 , 5 0 0 . 0 0 ,  9 1 9 , 7 6 0 . 0 0  a n d  9 1 9 , 7 6 0 . 0 0  f o r  s a i d

years respectively. Attached to each income tax return r^ras a wage and tax

statement for said amounts.

2, 0n March 29, 1976, the Audit  Di.v is ion issued two not ices of def ic iency

for L973 and 1974, based on a f ie ld audit .  One Notice of Def ic iency was

issued to ldi l l iam J. and Eva. B. Del ine for 1973 and L974 assert ing addit ional

persona l  income tax  o f  i21923.56 ,  p lus  pena l ty  o f  $264.85  and in te res t  o f

$324.67. The second Notice of Def ic iency v/as issued to Wil l iam J. Del ine for

1973 and I974 asser t ing  add i t iona l  un incorpora ted  bus iness  tax  o f  $1r702.80 ,

plus interest of  $178.31. The not ices viere issued on the grounds that there

was an  er ro r  in  record ing  sa les  in  1973 and pe t i t ioner  Eva.  B .  De l ine 's  sa la ry

was not al lowable under Internal Revenue Code sect ion 262 for personal l iv ing

expenses and sect ion 267 with respect to transact ions between related taxpayers.

The d isa l lowance o f  pe t i t ioner  Eva B.  De l ine 's  sa la ry  fo r  1973 and,7974

resulted in insuff ic ient income to f i le separately,  therefore, the Audit

Divis ion recomputed the personal income tax as f i l ing a joint  return for each

year.  The error in recording sales in 1973 is not being contested by the

pet i t ioner,  and therefore, is not at  issue.

3. 0n November 17, 1977, pet i t ioners f i led a Not ice of Change in Taxable

Income, I tems of Tax Preference and Claim for Credit  or Refund by U.S. Treasury

Department Pursuant to Sect ion 659 of the New York State Tax traw (IT-115) for
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1975. 0n said Not ice the pet iLioners claimed an investment credit  of  $2,221.60,

which produced a refund due for 7975.

4. 0n March 30, 1979, the Audit  Divis ion issued two not ices of def ic iency

for 1975, based on the Federal  adjustments as reported on Form IT-115 f i led by

pet i t ioners on November 17, Lg77 .  One Notice of Def ic iency was issued to

I{ i l l iam J. and Eva B. Del ine for 1975 assert ing addit ional personal income tax

o f  $2 ,503.30 ,  p lus  in te res t  o f  $628.42 .  The second Not ice  o f  Def ic iency  was

issued to \{ i l l iam J. Del ine for 1975 assert ing addit ional unincorporated

bus iness  tax  o f  $11568.04 ,  p lus  in te res t  o f  $393.64 .  The no t ices  were  issued

on the grounds that pursuant to sections 262 and 267 of the Internal Revenue

Code the al leged salary payments to Eva B. Del ine are not deduct ible from the

business income of pet i t ioner Wil l iam Del ine and the investment credit  c laimed

on Form IT-115 was disall-owed on Lhe grounds that the equipment did not

qual i fy for New York State investment credit .

5.  0n February 4, 1980, an answer to pet i t ion was served to pet i t ioners

which asserted a greater def ic iency of unincorporated business tax for 1975

against pet i t ioner Wil l iam Del ine. The pet i t . ioners are not disput ing the

correctness of the greater disal loe/ance but rather whether the State Tax

Commission is estopped from assert ing a greater def ic iency pursuant to the

I im i ta t ions  on  assessment .

6. At the hearing, the Audit  Divis ion conceded that the pet i t ioners were

ent i t led to the investment credit  of  g2 ,227.60 for 1975.

7. Pet i t ioner Wil l iam J. Del ine operates a sole proprietorship under the

assumed name "Barber & Del ine".  The pr incipal act iv i t ies of Barber & Del ine

include: (a) The dr i l l ing of water wel ls for pr ivate homes and farms; (b) Hard

rock water wel l  dr i l l ing, dr i l l lng pi le and blast holes, rel ief  wel ls for road
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construct ion, dr i l l ing blast holes and quarr ie dr i l l ing in rock quarr ies; (c)

The sale, instal lat ion, naintenance and repair  of  water pumps. During the

years at issue, Barber & Del ine dr i l ls approximately forty wel ls per Bonth and

sells between 250 and 300 water pumping systems per year. The gross receipts

in the years at issue averaged approximately $465r000.00 per year.

8. Barber & Del ine claimed as a business expense in the years at issue

compensation paid to petitioner Bva B. Deline. Sa1ary payments lrere not made

by drawing a payrol l  check for pet i t ioner Eva B. Del ine. Rather checks r+ere

drawn to her personal creditors and payments to them made on her behalf .

These payrnents were classi f ied as salary payments to pet i t ioner Eva B. Del ine

on the books and records of Barber & Del ine.

9. The administrat ive off ice of Barber & Del ine is in an addit ion to the

pet i t ioners'  personal residence. Pet i t ioner Eva B. Del ine works approxinately

s ixLy  hours  a  week and is  in  the  o f f i ce  by  6 :00  a .m.  and leaves  a t  5 :00  p .m.

She often works oue or two hours in the evening.

10. Pet i t ioner,  Eva B. Del ine, performs the fol lowing cler ical  dut ies for

Barber & Del ine:

(a) opening and sort ing the mai l ;

(b) prepares bank deposits;

(c )  wr i tes  the  bus iness  checks ;

(d) typing;

(e) reviews and pays bi l ls;

( f )  maintains records on punps sold including size, type and to

whon sold;

(g) maintains records on welIs dr i l led including the date dr i l led,
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the depth of the wel l ,  the gal lons per minute capacity,  the rock strata

at the wel lst  locat ion and oLher pert inent inforrnat ion;

(h) analyzes accounts receivable to determine past due accounts I

( i )  registers and obtains motor vehicle l icenses for t rucks and

equipmentl

(j) obtains insurance coverage for the trucks and equipment.

Pet i t ioner,  Eva B. Del ine, also maintains al l  the records of account for

Barber & Del ine including the accounts receivable and accounts payable recordsn

check books and i-nventory records.

11. Pet i t ioner,  Eva B. Del ine, meets and confers at least once a nonth

with the attorney retained by Barber & Del ine for the col lect ion of past due

accounts. Pet i t ioner,  Eva B. Del ine, also meets with the outside accountant

who prepares Barber & Del iners f inancial  statemenLs and al l  federal  and state

information and tax returns. She answers questions concerning the bookkeeping

records and signs forms.

12. Pet i t ioner,  Eva B. Del ine, was responsible for the fol lowing funct ions:

(a) Schedules work assignments for the other employees and schedules

appointments for hl i l l iam J. Del ine.

(b) Screens al l  job appl icants and is responsible for sone hir ing

and f i r ing of personnel.

(c) Gives est inates to prospect ive customers as to the cost of

d r i l l i ng  opera t ions .

(d) Designs the advert isements used by Barber & Del ine in the yel low

pages of over forty telephone director ies. She meets with the salesmen

of five cornpanies that handle the yellow page advertising for the telephone
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director ies in New York State to amange for the advert is ing. She

decides what director ies wi l l  carry the Barber & Del ine advert isement.

(e) When an employee of Barber & Deline who is operating a vehicle

owned by Barber & Del ine is stopped by a pol ice off icer pet i t ioner,

Eva B. Del ine, answers the off icerts quest ions concerning the proper

registrat ion of the vehicle.

(f) Operates the low frequency radio system used by Barber & Detrine

to provide radio communication with the repair trucks and the drill ing

r igs owned by Barber & Del ine.

13. Pet i t ioner,  Eva B. Del ine, purchased inventory in the amount of

$ 7 2 4 , 8 0 3 . 0 0  i n  1 9 7 3 ,  $ 2 0 8 , 6 6 7 . 0 0  i n  1 9 7 4  a n d  9 1 9 4 , 7 6 4 . 0 0  i n  1 9 7 5 .  S h e  d e a l s

urith approximately one hundred suppliers and estimates what supplies must be

kept on hand. She signs for f reight when i t  arr ives.

Barber & Del ine rents dr i l l  b i ts for i ts r igs used to dr i l l  wel ls and

other holes. Pet i t ioner,  Eva B. Del ine, meets with the agent to handle the

ren ta l  o f  the  dr i l l  b i t s .

74. Pet i t ioner,  Eva B. Del ine, understands the dr i l l ing operat ion of

Barber & Del ine. She is knowledgeable of the capabi l i t ies of the dr i l l ing

r igs, the methods of dr i l l ing, Lhe problems and hazards which may ar ise in the

dri l l ing operat ion. This knowledge was acquired over thir ty years in the

business working f i rst  for her father,  Frankl in Barber,  and then for her

husband when he acquired the business. Mrs. Del ine also has a thorough

knovrledge of the many models of water pumps. Pet i t ioner,  Eva B. Del ine,

answers customersr quest ions about New York State Health Department require-

ments, county 1aws, and town ordinances affect ing the dr i l l ing of wel ls.
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experience,

don ' t  th ink

through the

Eva B.  Del ine 's

test i f ied " I

or has done

CONCLUSIONS OF tAW

A. That the pet i t ioners have sustained the burden of proof required by

sect ion 689(e) of the Tax law, in establ ishing by a fair  preponderance of al l

the available and uncontroverted evidence that the amounts reported for

services performed by pet i t ioner Eva B. Del ine did not exceed fair  compensa-

t ion  fo r  serv ices  rendered l  there fore ,  pe t i t ioner ts  compensat ion  is  a l lowed.

B.  That  sec t ion  689(d) (1 )  o f  rhe  Tax  Law prov ides  rhar :

I f  a taxpayer f i les with the tax commission a pet i t ion for redeter-
minat ion of a def ic iency, the tax commission shal l  have power to
determine a greater def ic iency than asserted in the not ice of
deficiency and to determine if there should be assessed any addition
to tax or penalty provided in sect ion six hundred eighty-f ive, i f
c laim therefor is asserted at or before the hearing under rules of
the tax commission.

C. That the State Tax Commission properly asserted, pursuant to the

ansvter,  a greater def ic iency than that contained in the Not ice of Def ic iency

issued March 30, 7979, in accordance with the meaning and intent of  sect ion

689(d)(1) of the Tax Law and the running of the period of l imitat ion on

assessnent was suspended in accordance with sect ion 683(e) of the Tax law.

D. That the State Tax Commissi-on is not estopped from making claims

against pet i t ioners. A state agency or body cannot be estopped from assert ing

its governmental power regarding acts within its governmental capacity. That

the record in the instant case shows no undue delay by the State Tax Commission

in inst i tut ing act ion, therefore, the remedy of laches claimed by pet i t ioner

is unfounded.
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the hearing, based on his knowledge of pet i t ioner

knowledge and work load, a competing wel l  dr i l ler

you could hire anyone Lo do the work that she does

years for twenty thousand dol lars a year. t t
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E. That the pet i t ioners are ent i t led

for 1975 in accordance with Finding of Fact

F. That the Audit  Divis ion is hereby

of def ic iency issued on March 26, 1976 and

with the decision rendered herein. Except

trli l l iam J. Deline and Eva B. Deline are in

to  an  i -nves tment  c red i t  o f  $2 ,22 I .60

l | 6 f r .

directed to recompute the not ices

March  30 ,  1979 so  as  to  be  cons is ten t

as so granted, the pet i t ions of

al l  other respects denied.

DATED: A1bany, New York

/tuG 1 4 1981
ATE TAX COMMISSION


