
STATE OF NEW YORK

STATE TAX COMMISSION

fn Lhe Uatter of  the Pet i t ion
o f

Abris DegaaI
and He len  (Deceased)  Degaa l

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income
under Art ic le 22 of the Tax law for the
Years  L972,  L973 & 1974

AFFIDAVIT OF MAITING

Tax

St.ate of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 10th day of Apri l ,  1981, he served the within not ice of Decision by
cer t i f ied  na i l  upon Abr is  Degaa l ,  and He1en (Deceased)  Degaa l ,  the  pe t i t ioner
in the within proceeding, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

Abris Degaal
and Helen (Deceased) Degaal
I24 Vand,erbilt Rd.
Manhasset ,  NY 11030

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the Unit .ed States Postal  Service within the State of New York.

That deponent further says that the said addressee is the pet i t ioner
herein and that the address seL forth on said r .rrapper is the last known address
of  the  pe t i t ioner .  2

Sworn to before me this
10 th  day  o f  Apr i l ,  19B1

t
. "  r l t  , '
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STATE OF NBId YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Abris Degaal
and Helen (Deceased) Degaal

AFFIDAVIT OF MAITING

for Redeterminat ion of a
of a Determinat ion or a
Personal Income Tax
under Article 22 of luhe
for  the  Years  1972,  1973

Defic iency or a Revision
Refund of

Tax law
& 7974

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 10th day of Apri l ,  1981, he served the within not ice of Decision by
cert i f ied mai l  upon Simon Akst the representat ive of the pet i t ioner in the
within proceeding, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

Mr. Simon Akst
A k s t ,  W e i s s  &  C o .
85 W. Hawthorne Ave.
Va l ley  S t ream,  NY 11580

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusi-ve care and custody of
the United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the representat ive
of the pet i t ioner herein and that the address set forth on said wrapper is the
last known address of the representat ive of the pet i t ioner.

Sworn to before me this
10 th  day  o f  Apr i l ,  1981 { ,
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STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

A p r i l  1 0 ,  1 9 8 1

Abris Degaal
and Helen (Deceased) Degaal
124 Vanderbi l t  Rd.
Manhasset,  NY 11030

Dear  Mr .  Degaa l :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 690 of the Tax Law, any proceeding in court  to review an
adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice laws and Rules, and musL be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inqui r ies concerning the computat ion of  tax due or  refund a l lowed in accordance
w i th  t h i s  dec i s i on  mav  be  add ressed  to :

NYS Dept.  Taxat ion and Finance
Deputy Commi-ssioner and Counsel
Albany, New York 12227
Phone / l  (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive
Simon Akst
Aks t ,  Ide iss  &  Co.
85 W. Hawthorne Ave.
Va l ley  S t ream,  NY 11580
Taxing Bureau's Representat ive



STAIE OF NEW YORK

STATE TN( CO!fl{IS$ION

fn the Matter of the Petition

of

ABRIS D[,GAAI, and IIEI"EN (DECEASED) DEcAAf

for Redeternination of a Deficiency or
for Refund of Personal Incone Tax under
Article 22 of the Tax Law for the Years
1972, 1973 and 1974.

DECISIO}I

Petitioners, Abris DeGaal and llelen (Deceased) DeCaal, 124 Vanderbilt

Road, llanhasset, New York 11030, filed a petition for redeternination of a

deficiency or for refund of pereonal income tax under Article 22 of the Tax

Law for the years 1972,1973 and 1974 (Fi le No. L6466).

A snall claims hearing was scheduled before Samuel Levy, f,earing Officer,

at the offices of the $tate Tax Comnission, Two World Trade Center, New York,

l {ew York,  on Apr i l  21,  1980 at  1 :15 P.M.

On said date, petitionersr representative requested that the small claims

hearing be waived and that the case be submitted to the State Tax Comissioa,

based on the e[tire record contained in the file, Confirnation of this request

was incorporated in the power of attorney dated April 26, 1980. After consider-

atl-on of said record, the Cormission renders the following decision.

ISSUE

I{hether petitioners are entitled to refunds for the years 7972, 1973 and

L974 for taxes paid on capital gains where said capital gains were also previously

reported on their 1971 tax return.

TINDINGS OT FACT

1. Petitioners, under date of June 11, 1971, sold their interest in real

estate fron which they real"ized a capital gain. Petitloners reported the gain

f,rom the sale on the installment method, based on a percentage of profit
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real ized, for Federal  and New York State income tax purposes.

In f i l ing their  1971 Federal  and New York State income tax returns,

the petitioners overstated the capital gains realized as a result of including

the balance of the first mortgage as income received in that year.

2. Petitioners filed separate New York State income tax resident returns

for 1972, 1973 and 1974. Pet i t ioners included in their  reported income for

subject years, the capital  gains previously reported by them in their  1971 tax

return.

3. 0n December 2A, 1975, based on the above dupl icat ion of reported

income, pet i t ioners f i led claims for credit  or refund, Forn IT-113X, for 1972,

in  the  amount  o f  $188.00 ;  fo r  1973,  in  the  amount  o f  $191.00  and fo r  1974,  in

the  amount  o f  $125.00 ,  fo r  a  to ta l  o f  $504.00 .

4. 0n June 4, 1976, the Audit  Divis ion disal lowed pet i t ioners'  c laim for

credit  or refund on the basis that r tcapital  gains received in 1972, 1973 and

1.974 must be reported in the year recei-ved. This income may not be recluced by

income reported in a previous year. However, if the Internal Revenue Service

has allowed adjustments on your 1971 return, please forward copies of the

document and we will consider the changes." The petitioners submitted copies

of documents filed with the Internal Revenue Service, which consisted of

claims for refund for 1972, 1973 and 1974. However,  no claim was f i led for

1971.

CONCIUSIONS OF f,AW

A. That petitioners' erroneous inclusion in nore than one taxable year

of the same i-tem of income may not be corrected for the years in which income

was correct ly reported. That pet. i t ionerst inclusion of capital  gains on their

New York State personal income tax returns was correctly reported fot 1972,

1973 and 7974 and, therefore is not subject to claim for refund.



B. That the Notice disallowing

dated June 4, 1976 for subject years

DATED: Albany, Nerv York

APR 1 0 1981
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petitionersf clain for credit or refund

is sustained.

STATE TAX COU}fiSSION


