
STATB OF NEI./ YORK

STATB TAX COMMISSION

In the Matter of the Petit.ion
o f

Shelby C. & Kathryn [,i. Davis

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income
Tax under Article 22 of the Tax Law for the Years
1 9 6 5 , 1 9 6 8 - L 9 7 r .

That deponent further says
herein and that the address set
of the pet i t ioner.

Sworn to before me this
2nd day  o f  0c tober ,  1981.

ATFIDAVIT OF MAIIING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxation and Finance, over 18 years of age, and that on
the 2nd day of October,  1981, he served the within not ice of Decision by
cert i f ied mai l  upon Shelby C. & Kathryn W. Davis,  the pet i t ioner in the
within proceedinS, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Shelby C. & Kathryn W. Davis
School House Ledge
Northeast Harbor,  Maine

and by deposiLing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

that the said addressee is the pet i t ioner
forth on said wrapper /t the last known athe last known address



STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Shelby C. & Kathryn Lr. Davis

for Redeterninat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income
Tax under Art ic le 22 of the Tax Law for the Years
1 9 6 5 ,  1 9 6 8  -  1 9 7 1 .

AFFIDAVIT OF MAIIING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says Lhat he is an employee
of the Department of Taxation and Finance, over 18 years of age, and that on
the 2nd day of October,  1981, he served the within not ice of Decision by
cert i f ied mai l  upon Bertram Gezelter,  CPA the representat ive of the pet i t ioner
in the within proceeding, bV enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Bertram Gezelter,  CPA
c/o Bi l ler & Snyder
75 Maiden lane
New York, NY 10038

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal Service within the Stat.e of New York.

That deponent further says that the said addressee is
of the petitioner herein and that the address set forth on
last known address of the representative of the petit iongr.

Sworn to before me this
2nd day  o f  October ,  1981.

the representative
said wrapper is the



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 122?7

0ctober  2,  1981

Shelby C. & Kathryn I^1. Davis
School House Ledge
Northeast Harbor,  Maine

M r .  &  M r s .  D a v i s :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative Ievel.
Pursuant to sect ion(s) 690 of the Tax Law, any proceeding in court  to review an
adverse decision by the State Tax Couunission can only be instituted under
Art ic le 78 of the Civi l  Pract ice laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision mav be addressed to:

NYS Dept. Taxation and Finance
Deputy Commissioner and Counsel
Albany, New York 12227
Phone if (518) 457-6240

Very truly yours,

K* Pf,f*"*
srlfE rAX c6uMrssroN

cc: Pet i t ionerf  s Representat ive
Bertram Gezelter,  CPA
c/o Bi l ler & Snyder
75 Maiden lane
New York, NY 10038
Taxing Bureau's Representat ive



STATE OF NEI./ YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

SHETBY C. DAVIS and IGTI{RYN W. DAVIS

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under Article
22 of the Tax Law for the Years 1965, 1968,
1 9 6 9 ,  1 9 7 0  a n d  1 9 7 1 .

DECISION

a di f ferent net operat ing loss

than that claimed for Federal

Pet i t ioners, Shelby C. Davis and Kathryn [^J. Davis,  School House Ledge,

Northeast Harbor,  Maine, f i led a pet i t ion for redeterminat ion of a def ic iency

or for refund of personal income tax under Article 22 of the Tax Law for the

years  1965,  t -968,  1969,  1970 and 1971 (F i Ie  No.  11489) .

A fornal hearing was held before Solomon Sies, Hearing Off icer,  at  the

off ices of the State Tax Commission, Two World Trade Center,  New York, New

York ,  on  May 18 ,  L978 a t  9 :15  A.M.  Pet i t ioners  appeared by  Ber t ram Geze l te r ,

CPA, of the f i rm Bi l ler and Snyder,  CPA's, The Audit  Divis ion appeared by

PeLer  Cro t ty ,  Esq.  (Frank  Lev i t t ,  Esq .  ,  o f  counse l ) .

ISSUE

lrJhether petitioners were

deduction for New York State

income tax purposes.

1 .  Pet i t ioners ,

State combined income

f i l ing  a  jo in t  Federa l

fo r  1965,  a  jo in t  New

entitled to claim

income tax purposes

FINDINGS OF tr'ACT

Shelby C. Davis and Kathryn W. Davis,

tax return (Form IT-208, "For resident

Return who elect to file separate New

York State income tax resident return

f i led a New York

marr ied persons

York State Returns'r)

fo r  1968,  a  New
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York State combined income tax return for L969, and nonresident income tax

re turns  fo r  1970 and 1971.

2. 0n March 1-0, 1.971, petitioners filed an amended combined income tax

return (Form IT-208) for 1969, on which they claimed they were New York residents

for the period January 1, 1969 through June 29, 1959 and nonresidents for the

remainder at the year. Mr. Davis reported a New York tax due for the six-month

resident per iod of $11048.50, and Mrs. Davis reported a New York tax due of

$587.76 for the same period. The Income Tax Bureau issued a refund to pet i t ioners

o f  $ 6 , 5 7 4 . 4 6  f o r  1 9 6 9 .

3. Pet i t ioners executed consents extending the period within which to

issue assessments  to  October  15 ,  1975 fo r  1970 and 1971.

4. fn November 1974, pet i t ioners f i led not ices of Federal  changes in

taxable income (Form IT-115) for 1965 and 1968 through L977. Said not ices for

1965r ' l '969, and 1971 requested refunds based on net operat. ing loss deduct ions.

The not ices for 1968 and 1970 included adjustments which decreased the Federal

taxab le  loss  fo r  sa id  years .

5. 0n June 9, L975, the fncome Tax Bureau issued a Statement of Refund

Adjustment which stated, in part ,  as fol lows:

"Based on the Federal  Audit  Reports submitted, adjustnents must
be  made fo r  the  taxab le  years  1965,  L969 and 1971.

The 1965 net adjustment decreasing taxable income totaled
$209,757 .93 for the taxable year 1965 which includes the net
operat ing loss deduct ion from the year 1968 and other adjustments.
As the New York net operating loss or decrease in taxable income
is the same as that for Federal  purposes, the 1955 overpayment
is  be ing  inc reased.

Also, based on the Federal  Audit  Report  submitted, there is
no port ion of the 1970 loss avai lable for the year 1.971 as the
total  net operat ing loss was ful ly absorbed in the year 1969.
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The net operating loss allowed as a deduction on the New
York state income tax return is l imited to the Federal  taxable
income of the carryback year and is computed as fol lows:

0riginal Federal taxable income fox L969 $  14 ,475  .  00
Addit ional j -ncome per Federal  Audit  Report  6lrgl l .07
Adjusted Federal  taxable income before net

operat ing loss carryback $76 ,386 .07

The maximum net operating loss deduction is being apportioned
on the percentage for husband and wife on the total ross shown
on Forms IT-115 at 68.5667% for rhe husband and 31 .4333o/.  for rhe
\ai fe.  "

0n the basis of adjustments made, the 1968 net operat ing loss was

$209 '757.93 ,  resu l t ing  in  an  ad jus ted  overpaynent  o f  $20,975.79 .  Add i t iona l

income tax was recomputed for 1969 in the amount of $1,080.66. Addit ional

income tax was recomputed for 1971 in the amount of $22 1643.63, total l ing

$23,724.29 .  Th is  resu l ted  in  a  ne t  add i t iona l  income tax  due o f  $2 ,748.50 .

6. The fncome Tax Bureau denied pet i t ionersr claims for refund. Pet i t ioners

t imely f i led a pet i t ion with respect to said denial  and with respect to the

imposit ion of addit . ional tax due.

CONCIUSIONS OF tAW

A. That the amount of net operating loss and the portion thereof allowable

as a deduct ion in each of the carryback years, is determined in accordance with

the provisions of the fnternal Revenue Code. The portion of the net operating

loss al lowabIe as a carryback deduct ion is l imited (under sect ion 172(b)(2) of

the Internal Revenue Code) to the amount of Federal taxable income which may

not be less than zero. The port ions of the net operat ing loss al lowed as

deduct ions in the carryback years were deduct ions used in recomputing pet i t ioners'

Federal  adjusLed gross income for said years. Therefore, the amount al lowed as

a carryback for New York State income tax purposes is the lesser of the amount

of the carryback for federal  income tax purposes or the amount of federal



taxable income. The New York

net operat ing loss deduct ion

-4-

Tax law makes no provision which would al low a

in excess of that al lowed for Federal  income tax

purposes (See Matter qf Jar les H.  She i ls  e t  a1 . ,  v .  S ta te  Tax  Commiss ion ,  52

N . Y .  2 d  9 5 4  r e v ' g  7 2  A . D .  2 d  8 9 6 ) .

B. That the pet i t ion of Shelby C.

1968 through 1971 is denied; the claims

are denied, and the Statement of Refund

DATED: Albany, New York

ocT 0 2 1981

Davis and Kathryn Davis for 1965 and

for  re fund fo r  1965,  7969,  and 1971

Adjustment

STATE TAX

dated June 9, 1975 is sustained.

COMMISSION
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STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY/  NEW YORK 12227

0c tobe r  2 ,  1981

Shelby C. & Kathryn W. Davis
School House Ledge
Northeast Harbor, llaine

I l r .  &  Mrs .  Dav is :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the adrninistrative level.
Pursuant to sect ion(s) 6gO of the Tax Law, any proceeding in court  to review an
adverse decision by the State Tax Commission can only be instituted under
Article 78 of the Civil Practice laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months fron Lhe
date  o f  th is  no t ice .

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Deputy Commissioner and Counsel
A1bany, New York 12221
Phone # (518) 457-6240

Kry*'F;ry*e"lL
STATE TAx COMT{ISSION

cc :  Pet i t ioner 's  Representa t ive
Bertram Gezelter,  CPA
c/o Bi l ler & Snyder
75 Maiden lane
New York, NY 10038
Taxing Bureau' s Representat ive



STATE OF NEI./ YORK

STATE TAX COMMISSION

fn the Matter of Lhe Petition

o f

SHEtrBY C. DAVIS and I(ATHRW W. DAVIS

for Redeternination of a Deficiency or for
Refuod of Personal Incone Tax under Article
22 of the Tax f,aw for the Years 1965, 1968,
7969,  1970 and L977.

DECISION

different oet operating loss

than that claimed for Federal

Petitioners, Shelby C. Davis aad Kathryn I,J. Davis, School House Ledge,

Northeast Harbor, Maine, filed a petition for redeternination of a deficiency

or for refund of personal income tax under Article 22 of the Tax Law for the

years  1965,  1968,  1969,  1970 and 1 .97 t  (F i le  No.  11489) .

A formal hearing was held before Solonon Sies, Heariag Officer, at the

offices of the State Tax CoonissioD., Two World Trade Center, New York, New

York, on May 18, 1978 at 9:15 A.M. Pet i t ioners appeared by Bertram Gezelter,

CPA, of the firn Biller and Snyder, CPA's. The Audj.t Division appeared by

Peter Crotty,  Esq. (Frank Levit t ,  E"q. ,  of  counsel) .

ISSIIE

I{hether petitioners were

deduction for New York State

income tax purposes.

entitled to claim a

incone tax purposes

FI}IDINGS Otr' FACT

1. Petitiooers, Shelby C. Davis ard Kathryn W. Davis, filed a New York

State combined incone tax return (Forn IT-208, "For resident married persons

filing a joint Federal Return who elect to file separate New York State Returns")

for 1965, a joint  New York State income tax resident return for 1968, a New
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York State combined income tax return for 1969. and nonresident income tax

re turns  fo r  1970 and 1971.

2. 0n March 10, 1971, petitioners filed an anended conbined income tax

return (Forn IT-208) for 1969, oa which they clained they were New York residents

for the period January 1, 1959 through June 29, 1959 and nonresideots for the

renainder at the year. Mr. Davis reported a New York tax due for the six-month

resident per iod of $11048.50, and Mrs. Davis reported a New York tax due of

$587.76 for the same period. The Income Tar Bureau issued a refund to petitioners

o f  $ 6 , 5 7 4 . 4 5  f o r  L 9 6 9 .

3. Petitioners executed consents extending the period within which to

issue assessnents  to  October  15 ,  1975 fo r  1970 and 1971.

4. fn November 1974, petitioners filed notices of Federal changes in

Laxable income (Fom IT-115) for 1965 and 1968 through L971. Said not ices for

1965, L959, and 1971 requested refunds based on net operat ing loss deduct ions.

The notices for 1958 and 1970 included adjustments which decreased the Federal

taxable loss for said years.

5. 0n June 9, 1975, the Incone Tax Bureau issued a Statenent of Refund

Adjustment which stated, i-n part, as follows:

"Based on the Federal Audit Reports subnitted, adjustnents must
be nade for the taxable years 1955, 1969 and 1971.

The 1965 net adjustment decreasing taxable iacome totaled
$209,757.93 for the taxable year 1965 which includes the net
operating loss deduct.ion fron the year 1968 and otber adjustnents.
As the New York net operating loss or decrease in taxable income
is the sane as that, for Federal purposes, the 1965 overpayment
is being iucreased.

AIso, based on the Federal Audit Report subnitted, there is
no port ion of the 1970 loss avai lable for the year 1971 as the
total  net operat ing loss was ful ly absorbed in the year 1959.
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The net operating loss allowed as a deduction on the New
York State income tax retura is linited to the Federal Laxable
income of the carryback year and is computed as fol lows:

Original Federal taxable incone for 1959 $  14 ,475  .00
Addit ional income per Federal  Audit ,  Report  51,911.07
Adjusted Federal taxable income before net

operatiag loss carryback $76  ,385 .  07

The naxinum net operating loss deduction is being apportioned
on the percentage for husband aad wife oo the total loss shown
on Foros IT-115 at 58.5667% for the husband and 31.4333% for the
w i f e . t t

0n the basis of adjustnents made, the 1968 net operating loss was

$209,757.93, result ing in ac adjusted overpayment of $201975.79. Addit ional

income Lax was recomputed for 1969 in the anount of $11080.65. Additional

income Lax was reconputed for 1971 in the anount of $22,643.53, total l ing

$231724.29. This resulted in a net addit ional income tax due of $2,748.50.

6. The Incone Tax Bureau denied petitioners' claims for refr:nd. Petitioners

tinely filed a petition with respect to said denial and with respect to the

imposition of additional tax due.

coNclusloNs 0r IAI,I

A. That the anount of net operating loss and the portion thereof allowable

as a deduction in each of the carryback years, is deternined in accordaoce with

the provisions of the fnternal Revenue Code. The portion of the net operating

loss al lowable as a carryback deduct ion is } imited (uader sect ion 172(b) (2) of

the Internal Revenue Code) to the amouot of Federal taxable income which nay

not be less than zero. The portions of the net operating loss allowed as

deductions in the carryback years were deductions used in recomputing petit.ioners'

Federal adjusted gross incone for said years. Therefore, the amount allowed as

a carryback for New York State income tax purposes is the lesser of the anount

of the carryback for federal incorne tax purposes or the amount of federal



taxable income. The New York

net operat ing Ioss deduct ion

-4-

Tax Law makes no

in  excess  o f  tha t

H.  She i ls  e t  a l .

provision which would al low a

al lowed for Federal  income tax

v. State Tax Comnission, 52purposes (See Matter of Janes

N . Y .  2 d  9 5 4  r e v ' g  7 2  A . D .  2 d

B. That the petit.ion of

1958 through L971 is deoied;

are denied, and the Statenent

DATED: Albany, New York

ocT 0 2 1981

8e6) .

Shelby C.

the claims

of Refund

Davis and Kathryn Davis for 1965 and

for refund for 1955, 1969, and 1971

Adjustnent dated June 9, L975 is sustained.

STATE TN( COMT{ISSION


