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STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter

Mark  L .  Dav ison

the Pet i t ion

AFFIDAVIT OF MAITING

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Personal Income & UBT

under Art ic le 22 & 23 of the Tax Law

for the Years 1969 - 1973.

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

13th day of March, 1981, he served the within not ice of Decision by cert i f ied

mai l  upon Mark L. Davison, the pet i t ioner in the within proceeding, by enclosing

a true copy thereof in a securely sealed postpaid wrapper addressed as fol lows:

Mark L. Davison
95 Christopher St.
New York, NY 10014

and by deposit ing same enclosed in a postpaid properly addressed wrapper

(post  of f ice or  of f ic ia l  deposi tory)  under the exclus ive care and custody

Uni ted States Post .a l  Serv ice wi th in the State of  New York.

That  deponent  fur ther  says that  the said addressee is  the pet i t ioner

and that  the address set  for th on said wrapper is  the last  known address

pe t i t i one r .
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Sworn to before me this

13 th  day  o f  March ,  1981.



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

M a r c h  1 3 ,  1 9 8 1

Mark L. Davison
95 Chr is topher  S t .
New York, NY 10014

Dear  Mr .  Dav ison:

Please take not ice of the Decision of the State Tax Cornmission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 690 & 122 of the Tax Lawr any proceeding in court  to
review an adverse decision by the State Tax Commission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced
in the Supreme Court of the State of New York, Albany County, within 4 months
from the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to:

NYS Dept .  Taxat ion  and F inance
Deputy  Commiss ioner  and Counse l
A l b a n y ,  N e w  Y o r k  1 2 2 2 7
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMUISSION

cc:  Pet i t ioner t  s  Representat ive

Taxing Bureau'  s  Representat ive



STATE OF NE\^T YORK

STATE TAX CCI4MISSION

no ttre Matter of tkre Petitron

of

MARK L. DAVISON

for Redetermination of a Deficienqr'
or for Refiird of Personal Inccrne and
Unincorgnrated Busjness Taces under
Articles 22 ard, 23 of the Tar< Iaw
for ttre Years L969t L970, L97I 1972
aryl 1973.

DECISION

Petitioner, Ivlark L. Davison, 95 Christopher Street, New York, New York

10014, filed a petition for redeterrnination of a deficiency or for refund of

personal jnccnre ard r-rninorgnrated br.rsiness taxes under ArLicles 22 atfr 23 of

the Ta< Iaw for the years L969, L970, I97L, l-972 arfi, 1973 (r'iIe No. L9376).

A snall claims hearing was held before Willian Valcarcel, Hearirrg

Officer, at the offices of ttre State Ta< @nnission, Tho Vfrcrld Ttade Center,

New York, New York, on JuIy 22, I98O at 9:15 A.M. Petitioner, Ir[ark L. Davison,

atrpeared pro se. Ttre Agdit Division appeared by nalph J. Vecchio, EsQ.

(F"ank l€vitt, Esq., of qcunsel) .

ISST]E

lrThretlrer inccnre derived fron petitioner's activities as a sta.ff neteor-

ologist is subject to tkre uninorporated hrsiness tax.

FIMINGS OF FASI

1. Petitioner, Ivlark L. Davison, tirrely filed ldew York State inccme ta<

resident returns for the years Lg6g, 1970, L97L, J972 arfr' L973, on vitrich he

reported inffrne frcrn his acEivities as a "reteorologist and consultant" -
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Petitioner did not file r:nincorgnrated hrsiness ta< retrrrns for the years

L969, L970, I97L, L972 add L973.

2. On l{arch 28, J-977, tt€ Audit Division issued a llotice of Deficiency

for $4,312.60, plus penalties ard iaterest of $2,784.18 for the years L969,

1970, I97L, 1972 arfr,7973t along with an ocplanatory Statenrent of Audit

Ctnnges, which irdicated:

(a) ftat S548.32 in additional personal inccnre taxes was
due for the years J.972 atfr, 1973 based on r:nretrnrted
Federal audit adjustments. Or: Jr.me 28, L973t $548.32
was rernitted, which did nct include jnterest. This
itqn was conceded by petitioner and is not at issue.

(b) that the i$c€rne derived frcm petitioner's activities
as a meteorologist ard oonsultant during the years
L969, L970t L97L, L972 afi, 1973 r,ras held subject to
tlre r,rninoorg:onated hrsjness ta><.

(c) that penalties pr:rsr:arrt to sections 685 (a) (1) and
085 (a) (2) of the Ta:< Law r,vere inposed. ltri-s itern
was not challenged by petitionen.

3. Petitioner, Ntrark L. Davison, was trained by tlre Ilnited States Air

Force jn meteorology and became a military raeathen forecaster. In 1948,

petitioner was assigned to ttre Vilhite House to prepare r^leatter reports for

President Harry S. Ttwnan. Ttris assigronent oontjnued r:ntil 1952, vtren

petitioner left ttre United Stat€s Air Foroe ard obtai:red erploynent w'ittr a

television station as a "weatherman".

4. In 1960, at t}e urging of the National Broadcasting Cdrpany, Inc.,

(NBC) petitioner, l4ark L. Davison, obtained authorization frcrn the tlnited

States trltreatlrer Bureau (which subsequently becane lanqln as the "National

Weatler Se:ryice" operating under tlre United States Department of Ccnnerce) to

majntain a receiving-only weatlrer teletlperriter system in order to receive

their neteorological information arrl data. Upon obtainjng the aforsnentioned

auttrorization, petitioner was retained by NBC as a staff nreteorologist for

the TODAY shotnr, r:rder a standard personal senrice contrast utilized within

the television irdustrv.
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5. Durjng the years at issue, tLre stardard personal senrice contract

refened to petitioner as an "artist" and a "@ntractor" doing h,rsiness urder

ttre narne of "!,treatler Senrices Ccrnpany". In addition, tlrese contrasts provided'

in part, that:

(a) NBc had exclusive rights to petitioner's senrices ard
that such senrices oonstituted "full-tirr orp1o1znent".

(b) Petitioner aould not have, or claim any right, title or
interest j.n any rnaterial produced by him, or used in arry
progtram.

(c) Petitioner's sewices were to be performed under ttte
"koducer's direcbion ard control" ard in a ccnpetent ard
arbistic marurer.

(d) Any rnaterial furnisted by petitioner r,vas subject. to ttte
koducer's aptrxoval.

(e) Petitioner was required to derirote all of his tjne and
attention to the performance of tris services and was
required to "rend.er his senzices at the tjrnes and places
designated by Producer and in the Inanner specified ard
requjred by koducer.

(f) In the event of aonditions beyorrd the koduoer's control
he was unable to fu1ly utilize petitioner's senzices, the
producer had the right to suspend petitioner's selrzices
without ccrnpensation utrnn twenty-forr hours prior notice to
petitioner.

(g) Petitioner was required to majltajn a standard of ettr-ics
arul conduct.

(h) Petitioner was entitled to reimhrrssrent of "reassunable
and autkrorized" out-of-trncket oq)enses.

6. Petitioner was cqnlnrlsated a flat fee on a r,vreekly basis, witttout

the witlrhclding of pa1rolI taxes. Hcnrever, the wittitrolding of trnlnco1l taxes

was an opb,ion available to petitioner, wfrich he chose not to o<ercise.

Petitioner rnaintained a self-enployed retirsrent plan (I(eogh PIan) during the

years L972 afi. 1973.
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7. NBC supplied petitioner with office facilities, secretarial senrices

ard desk assistarrts. PeLitioner was required to report to tfte Producer on a

daily basis ard to attend staff nreetings eactr ard every lYiday.

8. Petitioner does not have a degiree in neteorology, hlt had sr.rfficient

fiLilitaq/ training and ocperience to fulfilI the professional requi-renrents of

tlre Anrerican l4eteonological Society, of vfrrich he was a msnber. In addition'

petitioner was a nsnber of tlre trfriters ftild of lrnenica, vrtrickt provided him

with grorp hospitalization insr:rance.

9. Petitioner, llark L. Oavison, reported to the CLrief Nqiirs r,rriter at

thre offices of NBC at 3 a.m. each ard eveqz norning for a daily briefing on

tlre cr.rrrent, routine scheduled fon the TTODAY strow. Ilpon ccnpletion of ttre

briefing, petitioner r,vould retrnrt to the National Weattrer Senrice, wtere NgC

rnaintai-ned desk space for hjm, to collect and anallze neteorological data,

ard to subsequently create, in r,,rritten form, a weattrer report for use on the

TODAY shotv.

10. Since 1960, petitioner has not rendered senrices as a neteorologist

to anyone except NBC, wtrich represented his sole source of inaare fron

personal senrices.

11. Subsequerrt to the years at issr.re, petitioner abandoned ttre hrsiness

nare of "lrbather Senrice @npanyr" and utilized solely his orrr nane on hi-s

contracts with NBC, wh:ich basically renrained the sane occept for tle ansunt

of ccrnpensation.

M{CLUSIONS OF I,A!V

A. That sufficient djrection ard oontrol was o<ercised by the National

Broadcasting Ccrnpany, Inc., dr:ri.:rg ttre years I969t 1970, L97I, 1972 ard' L973

so as to cause petitioner, l4ark L. Davison, to beccne an erployee within the

neaning and interrt of section 703 (b) of ttre Ta< I"aw.
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B. That. the jnccnre derived frcm petitioner's activities with the

National Bnoadcasting csrpany, Inc., dr,rring ttre years L969, l-970, L97L, L972

and 1973 is not subject to ttre unincortrnrated hrsjness ta< in accordance wittr

tle neani:'rg arul intent of section 703 (b) of ttte Tax Law.

C. That the petition of l4ark L. Davison is granted to the octent that

ttre r:ninoorgnrated business ta:<, along witkr the related penalties inposed

under sections 685 (a) (f) arrl 685 (a) (2) are cancelled in frttl.

D. that ttre Audit Division is hereby directed to rndify accordingly

the Notice of Deficienclz issued l{arch 28, L977i and that e><cept as so grarrted,

the petition is in all ottrer respecb,s denied.

DATED: Albany, New York

MAR 1 3 19BI


